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technologies are also used extensively in criminal proceedings. It is therefore necessary to
prepare the criminal justice system for the challenges ahead. Hence, the issue of the use of
technologies in criminal proceedings requires an attempt to find solutions to problems at hand,
which could form the basis for future legislative measures.

In contrast to domestic criminal proceedings, technologies were used much earlier in
international criminal proceedings, and it is only in recent years that this phenomenon has
systematically increased.” It is therefore worth taking a deeper look at this topic and examining
how exactly this development took place and whether sudden phenomena such as the COVID-
19 pandemic had a significant impact on it.

The main purpose of this article is to analyse how one of the forms of the use of
technologies in the criminal process, i.e. the use of remote communication tools in the course
of proceedings, has evolved in the changing reality within international criminal proceedings.
The paper includes an analysis of the COVID-19 pandemic's impact and the effects of remote
communication tools on the rights of the accused.

It will be argued that the development of the use of remote communication tools in ICC
procedures to date has been evolutionary. The main aim was to ensure effective safeguards for
victims and increase the likelihood of their participation in the proceedings. At the same time,
the possibility of remote participation by the accused was only permitted within a narrow
framework. The extension of such participation over time arose from procedural pragmatics
and was not widespread in practice. The situation changed with the onset of the COVID-19
pandemic, which led to increased remote participation of the accused in the proceedings,
contributing to the further development of this phenomenon. In consequence, the post-
pandemic outlook suggests that remote communication tools for the accused may continue to
evolve and develop further. However, remote participation by the accused and the victim is not
neutral regarding the accused's rights and has a significant impact on them.

The article consists of 4 parts. The first defines the concept of remote communication
tools used in the criminal process and before the ICC. In the second part of the article, the
development of remote participation in international criminal proceedings is presented against
the background of changes in the use of technologies in proceedings before international courts

and tribunals. This enables to answer the question of what the use of these means looked like

 See e.g.: C. H. Wheeler, The Right to Be Present at Trial in International Criminal Law (Brill, Boston, 2019), p.
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during the development of international criminal proceedings and what effects this
phenomenon had on the form of participation of the accused and victim in the proceedings.
The third part is dedicated to discussing the changes caused by the COVID-19 pandemic in
relation to the use of remote communication tools in proceedings before the ICC. The fourth
part is the summary with the conclusions that crown the article.

In the literature, international criminal law is defined'® and some authors also define
international criminal procedure.!! The concept of international criminal procedure used in this
paper should be treated as a part of the broader criminal procedure. It covers criminal
proceedings before international criminal courts and tribunals, including the ICC, ad hoc
tribunals'? or military tribunals!® as well as numerous hybrid courts'®. It is reasonable to
separate international criminal procedure from international criminal law. The first term refers
to the procedural aspects of proceedings before the ICC, and the former ad hoc and military
tribunals, while the second term refers to the substantive provisions on international crimes
committed.

The concept of remote communication tools used in criminal proceedings discussed in
this article should be singled out as a fragment of the broad application of technologies, as this
far-reaching concept may also include Al the transmission of trials or electronic methods of
taking evidence. In the literature itself, terms such as remote court,'® remote proceedings'® or
remote hearings'” are used. These concepts refer primarily to the participation of all or some
of the participants in proceedings in the conduct of a given procedure remotely (in the form of

a video conference), i.e. without them being physically present in the same room. On the other

19 See e.g. R. Cryer, D. Robinson, S. Vasiliev, An Introduction to International Criminal Law and Procedure
(Cambridge University Press, Cambridge, 2019), pp. 3-26; P. Hofmanski, H. Kuczyfiska, Miedzynarodowe prawo
karne (Wolters Kluwer Polska, Warszawa 2020), p. 17.

1 See e.g. K. Ambos, Treatise on International Criminal Law. Volume III: International Criminal Procedure
(Oxford University Press, Oxford, 2016), pp. 1-98.

12 The main task of such tribunals is to prosecute perpetrators of international crimes committed in the context of
a particular armed conflict.

13 They were created on the initiative of the victorious states for the purpose of putting on trial those responsible
for the crimes committed during the Second World War.

14 Their distinctive feature is that they often include national and international judges, and procedural regulations
go beyond national regulations.

15 A. L. Bannon, D. Keith, ‘Remote Court: Principles for Virtual Proceedings during the COVID-19 Pandemic
and Beyond’, 115(6) Northwestern University Law Review (2021) 1875-1920, p. 1875.

16 Ibid, p. 1880.

7 Noonan, supra note 6, pp. 1-13.
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separate room. This arrangement prevents direct contact between them. However, the defence
can still ask questions either via video link or by having the defence attorney enter the room
where the witness is testifying. In either case, the defence retains the opportunity to question
the witness. By contrast, when testifying remotely with protective measures such as
anonymisation, this is not as easily achieved. Such limitations negatively impact the
defendant's ability to fully exercise his or her rights. It was thus essential to implement this
participation in a manner that carefully considered the rights of the defence. Over time, it has
been suggested that a balance must be struck between using protective measures (such as

remote communication tools) and safeguarding the rights of the accused to ensure a fair trial.*!

2.3 The ICC as a Venue for a Two-pronged Approach to the Remote Participation
of Victim and Accused in Proceedings
2.3.1 Remote Participation of the Victim

The ICC was founded as the first permanent international criminal court. As with other
international criminal courts and tribunals, it had to be decided for the ICC what role the victims
should be given in the proceedings. However, the ICC went a step further than the ad hoc
tribunals by comprehensively regulating the system of victim protection and offering victims
a more effective opportunity to participate in the proceedings. Among other things, victims
were granted the right to submit applications and ask questions,*? which is a clear reference to
the experience with the continental system of criminal proceedings. In addition, a special unit
for witness protection was set up within the ICC administration.

An example of the special treatment of victims are the provisions of the Rome Statute
that determine how they can participate in the proceedings and the availability of appropriate
protective measures for victims.* The Rome Statute also requires the ICC Chambers to take
appropriate measures to protect the safety, physical and psychological well-being, dignity and
privacy of persons involved in the proceedings.** It is important to note that these measures are
also available to persons who are not witnesses or participants in the proceedings, but who have

been named in the statements of other witnesses.* In addition, the ICC Chambers and other

41 R. Beqiri, ‘Review of Some Procedural Witness Protective Measures at the International Criminal Tribunal for
the Former Yugoslavia’, 13(34) European Scientific Journal (2017) 251-268, pp. 256-259.
42 Article 68(3) of the Rome Statute of the International Criminal Court.
3 Cf. Article 68 of the Rome Statute of the International Criminal Court.
44 This follows from Article 68(1) of the Rome Statute of the International Criminal Court.
45 A.-M. de Brouwer, M. Heikkili, “Victim Issues: Participation, Protection, Reparation, and Assistance’, in
G. Sluiter, H. Friman, S. Linton, S. Vasiliev, S. Zappala (eds.), International Criminal Procedure: Principles and
Rules (Oxford Universty Press, Oxford, 2013), p. 1333.



ICC bodies should take into account the needs of victims and witnesses in their directions and
orders.* This legal formulation of the role of victims and the mechanisms dedicated to them
stems from the functions of ICC proceedings, which are not only about prevention and
prosecution, but also about uncovering the truth and redressing injustice.*’ The protection of
victims and witnesses is a cornerstone of the system built around the Rome Statute, as these
individuals are almost inevitably at risk due to the high status of persons accused in
international criminal proceedings.*® Therefore, the scope of victim protection in proceedings
before the ICC can be considered far-reaching.

The protection of victims is realised, among other things, through protective measures
that are also available to other ‘persons at risk’.* The will to use these means depends largely
on the nature of the offences within the jurisdiction of the Court, as well as their gravity and
scope. This is mainly due to the fact that the accused persons are usually state officials, which
poses a potential threat to the safety of persons who testify as witnesses.’® The gravity of the
international crimes that fall within the jurisdiction of the ICC is also important. Due to their
scale, as well as their impact on the functioning of local communities and the reputation of
victims in those communities, protection measures aim to increase the participation of victims
in proceedings before the ICC.

One of the discussed protective measures is the possibility of witness testimony by
means of video or audio technology.’! Another is the possibility of presenting testimony
electronically or by other special means, including those enabling the alteration of pictures or
voice, as well as with the use of audiovisual technology, in particular videoconferencing and
closed-circuit television.>? The reason for using remote communication tools may also be that
the witness cannot physically attend the proceedings for logistical reasons or that their safety

is jeopardised.> In order to allow a person to testify remotely, the ICC services must provide

6 Such a conclusion may be reached based on Rule 86 of the Rules of Procedure and Evidence of the International
Criminal Court.

Y7D. D. Cattin, “Victims’ Rights in the International Criminal Court’, in M. Natarajan (ed.), International and
Transnational Crime and Justice (Cambridge University Press, Cambridge 2019), p. 421.

# D. D. Cattin, ‘Article 68°, in K. Ambos (ed.), Rome Statute of the International Criminal Court: Article-by-
Article Commentary (C.H. Beck, Miinchen, 2022) side note 2 to art. 68.

49 Rule 87(1) of the Rules of Procedure and Evidence of the International Criminal Court.

30 K. Kremens, ‘Mechanizmy ochrony $wiadkéw w miedzynarodowych procesach karnych’, 6 Prokuratura i
Prawo (2021), 73-101, p. 73ff.

31 Article 69(2) of the Rome Statute of the International Criminal Court.

52 See Rule 87(3)(c) of the Rules of Procedure and Evidence of the International Criminal Court.

33 C. Stahn, A Critical Introduction to International Criminal Law (Cambridge University Press, Cambridge,
2019), p. 319.
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that person with a safe place and this method of testimony must not violate the rights of other
parties to the proceedings and, in particular, the right of the accused to a fair trial.>*

In the case of the ICC, the increased role of victims in the proceedings thus goes hand
in hand with the extensive use of remote communication tools. This is due to the desire to
enable victims to participate effectively in the proceedings. It is a response to potential factors
that hinder their participation, such as the fear of secondary victimization, the return of trauma,
as well as the need to reduce logistical problems arising from the need to reach the seat of the
ICC in The Hague. Therefore, the use of remote communication tools in proceedings before
the ICC has increased significantly in order to ensure the participation of the largest possible
group of victims as witnesses in the proceedings and thus provide them with justice and
reparation.>

However, the broader use of remote communication tools has not been without
controversy. Following the example of ad hoc tribunals, the ICC has also acknowledged that a
witness testifying via video link or using protective measures can pose risks to the fair trial
rights of the accused. As a result, the Rome Statute mandates that remote witness participation
or the use of protective measures must not undermine or conflict with the accused's rights.>
Therefore, it cannot be said that remote testimony is inherently neutral toward the accused. It
must be conducted in a manner that does not negatively impact the defence's rights. For
instance, this risk arises if the accused or their defence counsel is unable to question the witness
and challenge their account of events. The ICC Chambers recognise this and evaluate each
situation on a case-by-case basis, considering the positions of the parties involved when

deciding on the use of remote participation.>’

2.3.2 Remote Participation of the Accused
In the case of the ICC, remote communication tools are not only used for the victims, but for

the first time in the history of international criminal justice, it is possible to use such methods

34 Ibid.

% See T. R. Kirabira, “Technology as a Key Tool for the Prosecution of International Crimes: Lessons from
Uganda’, 22(5-06) International Criminal Law Review (2021) 1143-1167, pp. 1153-1157.

36 See Article 69(2) of the Rome Statute of the International Criminal Court.

57 See e.g. ICC, Prosecutor v. Lauren Gbagbo and Charles Blé Goudé, Case no. ICC-02/11-01/15, Decision on
the Prosecutor’s urgent application for testimony by means of videolink technology and for additional special
measures with respect to Witness P-0554, 27 November 2017; ICC, Prosecutor v. Al Hassan Ag Abdoul Aziz Ag
Mohamed Ag Mahmoud, Case no. ICC-01/12-01/18, Decision on the Prosecution’s application for P-0102’s
testimony to be conducted via video-link, 6 August 2020.
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attend the trial.*® Even though some accused persons later asked to be allowed to attend the
trial remotely, their requests were rejected.” The ICC Trial Chamber denied Mr. Sang’s request
for an ‘extended’ video link, favoring the more efficient ‘regular’ video link setup involving
only the witness, a Courtroom Officer, and an IT representative.®® Moreover, the accused asked
to attend the status conference in the Kenyatta case remotely® before the trial proper, albeit
during the judicial stage of the proceedings. The ICC Trial Chamber, recognising the status
conference as a ‘critical juncture’ impacting the accused, victims, and witnesses, and deeming
it necessary for justice, has decided by majority that the accused must be physically present at
the Court, so the remote presence was not allowed.” It can thus be inferred that, at the time,
the ICC Chambers recognised that virtual presence was not considered equivalent to physical
presence, and that being physically present in the courtroom was necessary for activities of
significant importance to the trial. The ICC Chambers has also reserved the right to decide
when the accused may participate remotely, considering their arguments in a request but not
treating them as binding. Also, according to the Regulations of the Court,”! ICC Chamber may
conduct status conferences via hearings, including through audio/video link or written
submissions, and may mandate the use of standard forms as appropriate.’? Therefore, all of this
leads to the conclusion that it is the responsibility of the relevant ICC Chamber to make the
crucial decision regarding virtual presence.

It is also important to consider what may have contributed to the ICC Chambers'
skepticism regarding the accused's remote participation in proceedings. In addition to the fact
that, in the second decade of the ICC's operation, attitudes toward technology were not as open
as they are today, one cannot ignore the potential consequences of remote participation for the
accused and their rights.

Remote participation inherently imposes a degree of isolation, as the accused is not

physically present in the courtroom but in a separate location. This separation can result in the

% Schabas and Caruana, supra note 61, side note 32 to art. 63.

7 See e.g., ICC, Prosecutor v. William Samoei Ruto and Joshua Arap Sang, Case no. ICC-01/09-01/11-1458,
Decision on the Sang Defence Application for Presence of Mr Sang via Video-link, 14 August 2014.

8 Ibid, para. 7.

' ICC, Prosecutor v. Uhuru Muigai Kenyatta, Case no. ICC-01/09-02/11, Defence Request for Excusal from
Attendance pursuant to Rule 134 quater or to Adjourn the Status Conference Scheduled for 8 October 2014 and
Permit Mr Kenyatta to Attend on a Rescheduled Date by Means of Video-link pursuant to Rule 134 bis, 25
September 2014.

ICC, Prosecutor v. Uhuru Muigai Kenyatta, Case no. ICC-01/09-02/11-960, Decision on Defence request for
excusal from attendance at, or for adjournment of, the status conference scheduled for 8 October 2014, para. 19—
20.

"1 Regulations of the Court, adopted by the judges of the International Criminal Court on 26 May 2004, last
amended on 12 November 2018, ICC-BD/01-05-16.

72 Regulation 30 of the Regulations of the Court.
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defence counsel being in one place and the accused in another, making communication more
difficult. In addition, studies show that, in a remote setting, such contact may be less frequent.”
In consequence, NGO recommendations on remote proceedings emphasise the importance of
ensuring the accused has effective access to defence counsel in a secure manner that facilitates
thorough preparation of their defence.”* Furthermore, in the context of ICC trials, the accused
has the right to pose questions to testifying witnesses either personally or through their defence
counsel. This process can be challenging in the context of virtual presence. For instance, it may
not be apparent on the screen whether the accused wishes to ask a question, or they may be
unable to effectively communicate this intention to their defence counsel.

Another aspect of the problem is potential technical issues, which could cause the
accused to miss or misunderstand something crucial during the trial or hearing, particularly in
the multilingual environment of the ICC. What is more, the video link is dependent on the
quality of the Internet connection and can be compromised by its degradation,”® particularly if
no support is provided to the accused in this respect. Furthermore, responding effectively to
what unfolds in the ICC physical courtroom can be challenging when participating remotely.
This is because hearings before the ICC often involve hundreds of witnesses’ testimonies and
the presentation of extensive evidence, including digitised documents, as well as photos and
videos.”

Research also suggests that a defendant appearing remotely can be perceived more
negatively,”” particularly if they are seen in a detention centre wearing prison attire.”®
Additionally, remote participation can complicate the accused's ability to provide oral
statement and assess the credibility of such a statement. This is because judges may lack the

appropriate tools to evaluate remote oral statement, particularly as the relevant standards have

73 R. Factor, D. Kariti, H. Lernau, D. Y. Ayubi, ‘Videoconferencing in Legal Hearings and Procedural Justice”,
18(8) Victims & Offenders (2023) 1557-1579, p. 1568.

4 See eg. Fair Trials, Safeguarding the right to a fair trial during the Coronavirus pandemic: remote criminal
Justice proceedings, available online at fairtrials.org/app/uploads/2022/01/Safeguarding-the-right-to-a-fair-trial-
during-the-coronavirus-pandemic-remote-criminal-justice-proceedings.pdf (accessed 24 September 2024), pp. 4—
3.

5 See eg. O. Nath, ‘Security Risks Associated With Video Conferencing: Why Zero Trust Is Essential’,
Spiceworks, available online at spiceworks.com/it-security/application-security/articles/video-conferencing-
risks-and-best-practices/ (accessed 5 September 2024); Factor, Kariti, Lernau, Ayubi, supra note 73, p. 1568.

76 See J. W. Hak, KC, Image-Based Evidence in International Criminal Prosecutions (Oxford Univeristy Press,
Oxford, 2024), pp. 21-32.

77 See A. Bannon, J. Adelstein, The Impact of Video Proceedings on Fairness and Access to Justice in Court (New
York: Brennan Center for Justice at New York University School of Law, 2020), pp. 6-7.

78 See, e.g. C. McKay, ‘Video Links from Prison: Court *“ Appearance” within Carceral Space’, 14(2) Law, Culture
and the Humanities (2018) 242-262.
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The main mechanism that has made progress in the use of remote communication tools
in international criminal proceedings so significant can be seen as the linking the role of these
methods of participation in proceedings with the role of the victim. The willingness to use
remote means of communication as a means of protection for witnesses is due to the need to
increase the likelihood of victims' participation in proceedings, and thus the legitimacy of
international criminal courts and tribunals. The specificity of international criminal law as it
relates to crimes under international law, which are often committed by persons who are also
high-ranking state or military officials, is also important. In this context, there is a risk that
such officials may influence the victims and pose a threat to their safety. This leads to an
increased use of protective measures, such as remote communication tools, which allow
victims to participate in proceedings from a distance.

While until the COVID-19 pandemic, the development of remote communication tools
was more related to the increase in the role of the victim in international criminal proceedings
in the context of individual courts and tribunals, during the pandemic the axis of interest shifted
towards the accused.

There was thus a further change in the approach to participants in international criminal
proceedings, which was determined by the use of remote communication tools. On the one
hand, the remote participation of the accused in the proceedings has increased significantly. On
the other hand, in some cases one can recognize the pressure from the ICC Chambers, which
suggest on their own initiative that remote means of communication should be used and that
the accused should participate in parts of the proceedings in this way. There is therefore a third
possibility for the accused to participate in the proceedings remotely. This time, this remote
participation does not happen due to a disruption of the trial by the accused or at his or her
written request, but due to a necessity caused by the circumstances of a health crisis, which
entails the need to adapt to this type of situation, whereas there is also the influence of the ICC
Chambers on the remote appearance of the accused. These decisions were not made on the
basis of the provisions of the Rome Statute on remote attendance, but on the basis of mutual
agreements and interpretations of the existing rules.

During the pandemic, more attention has been paid to the remote participation of the
accused in the proceedings (or parts of the proceedings). A decision had to be made as to
whether the health conditions allowed individual stages of the proceedings to be conducted on-
site. Previously, this question mainly related to the victim. The pandemic therefore represents
a further milestone in the evolutionary development of remote participation in international

criminal proceedings. This health crisis has increased the frequency of remote participation by
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the accused, although it has not led to such participation in the trial, but only in other parts of
the proceedings, especially pre-trial.

While in the case of the victim, remote participation does not cause much controversy,
in relation to the accused, one can see a field for development and further discussion on this
topic. There is a lack of a system of adequate procedural safeguards for the remote participation
of the accused in the proceedings. An important question that needs to be clarified is, above all,
whether the remote participation of the accused is equivalent to being present on-site.
Irrespective of this, the conditions for the remote participation of the accused in the trial should
also be defined. Undoubtedly, remote participation affects the rights of the accused, warranting
further research into its implications. This topic will probably attract the most interest in the
coming years, as the current development of remote participation of the accused in proceedings
before the ICC is focused on procedural steps other than the trial proper. On the other hand, the
literature explicitly mentions that trial can be conducted remotely, even if only partially.!! It
appears that the use of remote communication tools, including for the accused, is likely to
persist, particularly due to the pandemic experience, ongoing technological advancements, and
evolving challenges in international criminal justice.

Therefore, a new approach to the remote participation of accused persons in
proceedings before the ICC is needed in the future, which at the same time offers them

procedural guarantees and clearly defines the conditions for such participation.
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