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Challenge problem. As the civil legislation is in the process of reform, a research
of the institution of the legal entity gains increasing significance. Legal regulation
of legal entity status underwent major transformation after adoption of the current
Civil and Economic Codes of Ukraine. Gaps and collisions in legal regulation of
consequences of invalidation of constituent documents of legal entities (or their
associations) cause negative impact upon the law enforcement practice. The foun-
ders not always stipulate all terms necessary for their activities and business proc-
ess of their legal entity in the constituent documents; in future this makes their
work more complicated, bringing conflicts and lawsuits. Moreover, there is no
comprehensive analysis of legal consequences of invalidation of constituent docu-
ments of legal entities (or their associations) in contemporary juridical literature.

Analysis of the latest researches. Such issues as the notion, legal nature and legal
consequences of invalidation of constituent documents of legal entities and their
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associations have been analyzed in the works by many scholars, including
A. Antonova, V. Kossak, V. Petrenko, 1. Spasibo-Fatieyeva, V. Tatkov and many other.
Nonetheless, there is still demand for researches in this sphere as the national legis-
lation is under reform.

Task definition. The article is aimed at theoretical analysis of specific aspects of
invalidation of constituent documents of legal entities and their associations based
on the current Ukrainian legislation, as well as at substantiation of author’s attitude
towards necessity of improvement of legal regulation in this sphere.

Presentation of the main material. According to the current Ukrainian legislative
regulations: company’s constituent document is the charter approved by the par-
ticipants or the foundation agreement between the participants unless otherwise
provided for by the law; an organization is founded in accordance with individual
or common memorandum of association, made by the founder(s); if a commandite
partnership is founded by a single full partner, its constituent document is the sole
announcement (memorandum) which includes all information determined in this
article for a commandite partnership; commercial companies act according to
foundation agreement and/or charter, approved by their founders; a public (munici-
pal) corporation acts in accordance with resolution of its foundation and charter
approved by the body which has made the decision to found the corporation etc.

Appearing from the content of recommendations of the Supreme Economic
Court of Ukraine', approval of the constituent document is an obligatory step in
any legal entity foundation procedure.

According to paragraph 14 of the Resolution of Plenum of the Supreme Court of
Ukraine «On corporate dispute court litigation practice» No. 13 of 24.10.2008, the
economic courts must differentiate the legal nature of a charter and an incorpora-
tion (foundation) agreement while making resolutions in constituent documents
invalidation cases. Thus, in adjudication of charter invalidity the same provisions
that regulate voidance of legal transactions” are not to be applied.

In V. S. Petrenko’s opinion, both foundation agreement and charter of an
economic entity are corporate transactions resulting in appearance of the new legal
entity which has not participated in fulfilment of these transactions, but becomes a
full participant of corporate legal relations between the founders, the legal entity
and parties which will act as its bodies®. In his turn, V. I. Tatkov states the neces-

! Postanowa Plenumu Wyszczoho hospodarskoho sudu 2016 (Wyszczyj hospodarskyj sud Ukra-
jiny). Ofitsijnyj sajt Wyszczoho hospodarskoho sudu. <http://www.arbitr.gov.ua/files/pages/pp
VGSU_25022016_4.pdf> (2016, lutyj, 29).

2 Postanova Plenumu pro praktyku rozhlyadu sudamy korporatyvaykh sporiv 2008 (Verkhovnyy
Sud Ukrayiny). Ofitsiynyy sayt Verkhovnoyi rady Ukrayiny. <http://zakonS.rada.gov.ua/laws/
show/v0013700-08> (2016, lyutyy, 29).

3 Petrenko V. S., Ustanovchi dokumenty subyektiv hospodaryuvannya: dys. ... kand. yuryd. nauk.
Donetsk 2006, s. 9.
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sity to take into consideration the difference between a joint-stock company’s
foundation agreement treated as an agreement and as a company regulation bylaw:
the foundation agreement as an agreement is subject to state registration as a legal
transaction of two or more persons for foundation of a joint-stock company and
determination of its legal status; the foundation agreement as a company regulation
bylaw is one of the joint-stock company’s constituent documents, regulating inter-
nal relations in the joint-stock company”.

The grounds for invalidation of constituent documents must be defined in
accordance with paragraph 2, part 1, article 110 of the Civil Code of Ukraine’, i.e.
the grounds for invalidation of constituent documents, claimed by the legal entity
participant or certain governing institution, are inter alia incurable violations com-
mitted in the process of foundation. In the opinion of the Supreme Economic Court
of Ukraine, the lack of information, which, according to the law, must be included
into constituent documents, may be such a ground. According to articles 88, 120,
134, 143, 151, 154 of the Civil Code of Ukraine, articles 57, 82 of the Economic
Code of Ukraine®, articles 4, 51, 65, 67, 76 of the Law of Ukraine «On economic
companies»’, article 13 of the Law of Ukraine «On joint-stock companies»®, the
above information must include: type of the company, business profile and corpo-
rate objective, list of founders and participants, name and location of the company,
amount and formation procedure of authorized capital (equity), income and ex-
pense distribution procedures, personnel and areas of competence of company’s
bodies and their decision-making procedures, including the list of issues for which
a qualified majority is required, procedures of introduction of changes and amend-
ments to the constituent documents as well as company liquidation or reconstruc-
tion procedures, and also:

— for joint-stock companies: type of the company; amount of its reserve
capital (if formed); par value and total number of shares, number of each type of
shares placed by the company, including number of each category of preferred
shares (if preferred equity is placed), consequences of failure to repurchase the
shares; dividend amount for each category of preferred shares (if such preferred
equity is placed by the company); terms and conditions of conversion of pre-
ferred shares of certain category into ordinary shares or preferred shares of a dif-
ferent category (if preferred shares are placed); rights of shareholders who own

* Tat’kov V. L., Pravova pryroda, sklad i zmist ustanovchykh dokumentiv aktsionernoho tova-
rystva: avtoref. dys. ... kand. yuryd. nauk. Donetsk 2003, s. 5.

5 Tsyvilnyy kodeks 2003 (Verkhovna Rada Ukrayiny). Ofitsiynyy sayt Verkhovnoyi Rady Ukray-
iny. <http://zakon4.rada.gov.ua/laws/show/435-15> (2016, lyutyy, 29).

8 Hospodarskyy kodeks 2003 (Verkhovna Rada Ukrayiny). Ofitsiynyy sayt Verkhovnoyi Rady
Ukrayiny. <http://zakon4.rada.gov.ua/laws/show/436-15> (2016, lyutyy, 29).

7 Zakon pro hospodarski tovarystva 1991 (Verkhovna Rada Ukrayiny). Ofitsiynyy sayt Verkhov-
noyi Rady Ukrayiny. <http://zakon5.rada.gov.ua/laws/show/1576-12> (2016, lyutyy, 29).

8 Zakon pro aktsionerni tovarystva 2008 (Verkhovna Rada Ukrayiny). Ofitsiynyy sayt Verkhov-
noyi Rady Ukrayiny. <http://zakonS.rada.gov.ua/laws/show/514-17> (2016, lyutyy, 29).
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preferred shares of each category (if preferred shares are placed); ensured share-
holders’ pre-emption right to purchase company’s shares offered by their owner
for sale to a third person, and enforcement procedure or absence of such a right;
procedure of notification to shareholders on dividend distribution; general meet-
ing summoning and holding procedures; general meeting areas of competence;
methods of shareholders notification about general meeting time and place and
changes in the agenda; personnel and areas of competence of company’s bodies,
procedures of formation, election and dismissal of their members and their deci-
sion-making procedures, as well as competence of and cooptation procedures in
company’s managerial bodies; charter amendment introduction procedures; com-
pany liquidation procedures;

— for limited liability companies and additional liability companies: each
participant’s stock share amount; amount, nature and contribution procedures of
their shares, reserve fund amount and formation procedures, authorized capital
share(s) transfer procedures and liability limit of participants of additional liability
companies;

— for full partnerships: each participant’s stock share amount, amount, nature
and contribution procedures of their shares, form of their participation in partner-
ship’s business;

— for commandite partnerships: each unlimited liability participant’s stock
share amount, amount, nature and contribution procedures of their shares, form of
their participation in partnership’s business, total amount of shares of commandite
partnership participants.

Comparing this situation with foreign practice, we can see that e.g. in the
UK, the principle instrument of constitution is the articles of association. The arti-
cles of association together with certain types of resolutions or agreements by the
participants make the package of company’s constituent documents. The copies of
all constituent documents are submitted to the state Companies Register. If a com-
pany does not have its own constituent documents, the model rules may be right-
fully applied. Only provisions that are different from the model one, may be in-
cluded into constituent documents by company’s founders. Besides, the signifi-
cance of foundation agreement is decreased much in comparison with the previous
version of the Law: now just a notice that the founders want to create a company
and become its participants will do (in case of a joint-stock company — after ob-
taining at least one share each). The foundation agreement is a company foundation
instrument, not the grounds for its functioning. Up to the present time, an important
function of the foundation agreement has been the determination of company’s
business objectives. Now such objectives may be listed in the articles of associa-
tion; however, the Law explicitly stipulates that no company’s contract may be
cancelled based on limitations indicated in its constituent documents. Moreover, no
contract with any fairly acting party may be cancelled based on limitations of di-
rectorial authorities indicated in company’s constituent documents. Thus the
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absence of business limitations in company’s constituent documents means the abol-
ishment of traditional ultra vires principle for legal entities in the Great Britain’.

Besides, according to the British law, a company cannot ratify or accept a
contract made before its incorporation. Unlike British courts, American ones are
more lenient. In their opinion, a contract made before incorporation is open for ac-
ceptation by the company'’.

Thus in the UK, the foundation agreement and its provisions, irrespective to
agreement preparation procedures, must follow the samples indicated in the regula-
tory acts; however, the conditions are valid even if they significantly differ or con-
tradict such samples''. American scholars show the «temptation» to treat a joint-
stock company’s charter as an agreement'. Development of the corporation charter
agreement theory resulted in stipulation of agreement validity at three different
levels: between the state and the corporation, between the corporation and its
shareholders, and between shareholders themselves'?.

The Ukrainian legislation also provides for business organization founding
and functioning based on the model charter, approved by the Cabinet of Ministers
of Ukraine, which becomes a constituent document after being accepted by partici-
pants. At the same time, we believe it is advisable that in Ukraine founders of the
legal entities should be legally allowed to include into charters only those provi-
sions that are different from the model ones.

There are several questions in juridical literature related to invalidation of
constituent documents. First, it is unclear what to do with legal transactions made
by a legal entity after its constituent documents are deemed invalid by the court:
the entity remains existing until it is excluded from the state register and therefore
has right to make legal transactions. Second, it is unclear whether the above fact
results in voidance of all agreements made by such entity from the moment of its
foundation, based on part 1, article 216 of the Civil Code of Ukraine'*. According
to part 1, article 638 of the Civil Code of Ukraine, the agreement is made if the par-
ties have agreed all significant provisions of the agreement in the proper form.
Thus if the entry of state registration of a legal entity or its constituent documents
are deemed invalid, the party of the disputed agreement(s) did not exist as a legal
entity at the moment of agreement making. Therefore, the disputed agreement must
be treated not as invalid, but as not been made. Following this idea, the legal norms
of Section 83 of the Civil Code of Ukraine, not the invalidity provisions, must be
applied in such cases. However, if the legal norms of article 91 of the Civil Code of

? Antonova A., Velykobrytanyya: novyy zakon o kompaniyakh. Osnovnye novelly, praktyka
prymynenyya <https://gsl.org/ru/press-center/press/> (2016, lyutyy, 29).

' Denis Keenan, Smith&Keenan’s Law for Business. Pitman Publishing 1987, s. 438.

' Gaiman v National Association for Mental Health [1971] Ch 317, [1970] 2 All ER 362.

12 Uyl’yam E. Batler, Korporatsyy i tsennye bumahy po pravu Rossyy i SShA, Moskva 1997, s. 34.

13 Uyl’yam E. Batler, Korporatsyy i tsennye bumahy po pravu Rossyy i SShA, Moskva 1997, s. 26.

' Spasybo-Fatyeyeva I. V., Spirni pytannya nediysnosti pravochyniv. Visnyk Akademiyi pra-
vovykh nauk Ukrayiny, 3 (50), 2007, s. 95-106.
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Ukraine is applied, in our opinion there is no reason to deem the above agreements
not made (or invalid): the article stipulates that the civil capacity of a legal entity
arises from the moment of its foundation and is terminated on the date of introducing
an entry of entity dissolution into the Unified state register. At the same time, we
think that legal evaluation of legal transactions made by the legal entity between the
moment when its constituent documents are deemed invalid by the court and the
moment when an entry of entity dissolution is introduced into the Unified state regis-
ter of legal entities, individual entrepreneurs and public associations, must be made
according to part 4, article 105 of the Civil Code of Ukraine. This norm provides for
that the authority to manage legal entity’s activities is transferred to the legal entity
winding up commission (liquidation commission) or the liquidator from the moment
of their appointment. Exclusively the chairperson and members of the commission or
the liquidator of the legal entity represent it in the relations with the third persons and
appear before the court on behalf of the legal entity under liquidation.

Scientific sources suggest introduction of additional special consequences of in-
validity of constituent documents of a joint-stock company, such as enforcement to
make a proper foundation agreement and bring other constituent documents into proper
form, if this is necessary for ensuring legal business process, as well as deeming the
constituent documents valid after they are brought into proper condition. Moreover,
there is a proposal on special regulation of the consequences of invalidity of constituent
documents as related to the legal fulfilment of commitments entered into by the legal
entity. In V. I. Tatkov’s opinion, it is advisable to rule that the mere fact that constitu-
ent documents are deemed invalid does not result in voidance of agreements made be-
fore the constituent documents have been deemed invalid".

According to article 11 of the First Council Directive 68/151/EEC of
9 March 1968 on co-ordination of safeguards which, for the protection of the inter-
ests of members and others, are required by the Member States of companies
within the meaning of the second paragraph of Article 58 of the Treaty, with a view
to making such safeguards equivalent throughout the Community'®, the laws of the
Member States may not provide for the nullity of companies otherwise than in ac-
cordance with the following provisions:

(1) Nullity must be ordered by decision of a court of law guided by the statu-
tory law;

(2) Nullity may be ordered only on the following grounds:

(a) that no instrument of constitution was executed or that the rules of pre-
ventive control or the requisite legal formalities were not complied with;

' Tat’kov V. 1, Pravova pryroda, sklad i zmist ustanovchykh dokumentiv aktsionernoho tova-
rystva: avtoref. dys. ... kand. yuryd. nauk. Donets’k, 2003, s. 7.

'S Persha dyrektyva 68/151/YeES pro koordynatsivu harantiy (zasterezhnykh zakhodiv), yaki vy-
mahayut’sya krayinamy-chlenamy vid kompaniy v ramkakh kontekstu druhoho abzatsu Statti 58
Dogovoru dlya zakhystu interesiv chleniv ta inshykh z perspektyvoyu zrobyty taki harantiyi od-
nakovymy v usyomu Spivtovarystvi 1968 (Rada Yevropeyskykh Spivtovarystv). Ofitsiynyy sayt Verk-
hovnoyi Rady Ukrayiny <http://zakon5.rada.gov.ua/laws/show/994 453/conv>
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(b) that the objects of the company are unlawful or contrary to public policy;

(c) that the instrument of constitution or the statutes do not state the name of
the company, the amount of the individual subscriptions of capital, the total amount
of the capital subscribed or the objects of the company;

(d) failure to comply with the provisions of the national law concerning the
minimum amount of capital to be paid up;

(e) the incapacity of all the founder members;

(f) that, contrary to the national law governing the company, the number of
founder members is less than two.

Apart from the foregoing grounds of nullity, a company shall not be subject
to any cause of non-existence, nullity absolute, nullity relative or declaration of
nullity. Nullity shall entail the winding up of the company, as may dissolution.

Nullity shall not of itself affect the validity of any commitments entered into
by or with the company, without prejudice to the consequences of the company’s
being wound up. The laws of each Member State may make provision for the con-
sequences of nullity as between members of the company. Holders of shares in the
capital shall remain obliged to pay up the capital agreed to be subscribed by them
but which has not been paid up.

Mutual adjustment of companies’ rights within EC is aimed at economic in-
tegration of the Member States and was started in 1961 by abolishment of business
activity limitations. This adjustment complies with realization of the fundamental
freedoms of European law: freedom of enterprise, freedom of travel (for persons),
freedom of movement (for products), freedom to provide services and freedom of
capital flow. Realization of these freedoms goes hand in hand with the key objec-
tive of the European Community, i.e. effective functioning of the internal market,
ensured by the fundamental freedoms, provided to the citizens of the Community'’.

Conclusion. Taking into consideration the above facts and elaborating on certain
issues, we believe that while reforming the current Ukrainian legislation and adopt-
ing European standards, it is advisable to supplement it with the provision, accord-
ing to which the founders of legal entities, founded in compliance with the model
charters, will be able to add to the charters only those provisions which are differ-
ent from the model ones. Besides, supporting the existing opinion on the conse-
quences of invalidity of constituent documents and applying European practice of
regulation of the specified issues, we offer to add the following provision to section
4 of article 88 of the Civil Code of Ukraine: «The fact that constituent documents
of a legal entity are deemed invalid by the court does not affect the validity of any
commitment entered into by this legal entity before such court decision has come
into effect».

'7 Ministerstvo yustytsiyi Ukrayiny. Derzhavnyy departament z pytan’ adaptatsiyi zakonodavstva,
Pravo kompaniy: porivayal 'no-pravove doslidzhennya vidpovidnosti zakonodavstva Ukrayiny acquis
communautaire Yevropeys 'koho Soyuzu. Kyyiv, 2009, s. 3.

Wroctawsko-Lwowskie Zeszyty Prawnicze 6, 2015
© for this edition by CNS



228 Yurij Yurkevych

Streszczenie

Niektore aspekty uznania za niewazne dokumentéw zalozycielskich osé6b
prawnych (ich stowarzyszen)

W warunkach reformowania prawa cywilnego badanie instytucji oséb prawnych
nabiera co raz wigkszego znaczenia. Po uchwaleniu obowiazujacego Kodeksu cy-
wilnego i Kodeksu gospodarczego Ukrainy regulowanie prawne statusu osob
prawnych doznalo powaznych zmian. Luki i sprzecznosci w prawnym regulowaniu
skutkéw uznania dokumentow zalozycielskich os6b prawnych (ich zrzeszen) za
niewazne negatywnie odzwierciadlaja si¢ na praktyce stosowania prawa. Zalozy-
ciele nie zawsze rozstrzygaja wszystkie niezbedne do ich dziatalnos$ci i dziatalnosci
zatozonej przez nich osoby prawnej kwestie w dokumentach zatozycielskich, co d
przysztosci utrudnia ich pracg, prowadzi do konfliktow i sporow sadowych. Przy
tym, we wspotczesnej literaturze prawniczej nie ma kompleksowego badania skut-
kéw prawnych uznania dokumentéw zatozycielskich oso6b prawnych (ich zrzeszen)
za niewazne. Zgodnie z przepisami obowiazujacego prawa Ukrainy dokumentem
zatozycielskim spoiki jest albo zatwierdzony przez udziatowcow statut, albo umo-
wa zatozycielska migdzy udzialowcami, jezeli ustawa nie okresla inaczej; instytu-
cja jest tworzona na podstawie indywidualnego lub wspolnego aktu zalozycielskie-
go sporzadzonego przez zatozyciela (zalozycieli); jesli spdtka komandytowa jest
zatozona przez jednego pelnego udziatowca, to dokumentem zatozycielskim jest
jednoosobowe os$wiadczenie (memorandum), zawierajace wszystkie wiadomosci,
okreslone w tym artykule dla spotki komandytowej; zrzeszenia gospodarcze pro-
wadza dziatalno$¢ na podstawie umowy zatozycielskiej i/lub statutu zatwierdzone-
go przez ich zatozycieli; panstwowe (komunalne) zrzeszenie gospodarcze prowadzi
dziatalno$¢ na podstawie postanowienia o swoim zatozeniu i statutu zatwierdzone-
go przez organ, ktory powziat decyzjg o zatozeniu zrzeszenia itd.

W procesie reformowania obowiazujacego prawa Ukrainy i jego zblizenia
do norm europejskich, racjonalnie uzupetic je przepisem, zgodnie z ktérym zato-
zyciele 0sob prawnych, zakltadajac je na podstawie statutow modelowych, otrzy-
maja prawo wilaczenia do statutu tylko tych postanowienia rézniace si¢ od mode-
lowych. Oprocz tego, dodatkowo uzasadniajac wystepujaca w literaturze prawni-
czej opini¢ o skutkach niewaznosci dokumentéw zatozycielskich, uwzgledniajac
europejskie doswiadczenie regulowania powyzszych zagadnien, naszym zdaniem,
art. 88 Kodeksu cywilnego Ukrainy nalezy uzupetni¢ w cz.4 o nast¢pujacym
brzmieniu: «Uznanie przez sad dokumentow zatozycielskich osoby prawnej za
niewazne nie wplywa na wazno$¢ jakichkolwiek zobowiazan, zaciagnigtych przez
te¢ osobg prawna, ktore powstaly przed uprawomocnieniem si¢ odpowiedniego
orzeczenia sadowego».

Stowa Kkluczowe: statut, dokumenty zalozycielskie, umowa zatozycielska, niewa-
zno$¢, osoba prawna.
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OkpeMi acnekTu BU3HaAHHA YCTaHOBYMX
AOKYMEHTIB IopuanYHUX ocib (ix o6’eaHaHb)
HeAiUCHUMM

Kuarw4oBi ciaoBa: craryr, yCcTaHOBYI JOKYMEHTH, 3aCHOBHHIIbKHU JIOTOBIp,
HEIIIMCHICTh, IOPUIUYHA 0C00A.

IlocTanoBka mpodjemn. B ymoBax pedopMyBaHHsS IHMBIIEHOTO 3aKOHOIABCTBA
JIOCTDKEHHS IHCTUTYTY IOpUANYHHUX 0ci0 HaOyBae Bce Oinbioro 3HadeHHs . [licms
npuiHATTS 9uHHUX [{uBinpHOTO Ta ['ocmomapchkoro KomeKciB YKpaiHu MpaBoOBe
PETYIIOBAHHS CTATyCy IOPUANYHUX 0Ci0 3a3Haio icToTHUX 3MiH. [Ipobiny i mpoTH-
piuusi B 3aKOHOJABUYOMY PETYJIIOBaHHI HACIIAKIB BU3HAHHS YCTAHOBYMX JOKYMECH-
TiB opuIUYHUX 0ci0 (X 00’€qHAaHB) HENIICHUMH HETaTUBHO IMO3HAYAIOTHCS Ha
MPaBO3aCTOCOBHIM MpPaKTHIll. 3aCHOBHUKH HE 3aBXKIH BiJpa3y BHUPIIIYIOTh BCi He-
0OXiHI A IX AISUTBHOCTI Ta JisSUTBHOCTI CTBOPIOBAHOT HUMHU FOPHUIUYHOI O0COOH
MUTaHHA B YCTAaHOBYUX JOKYMEHTaX, IO B MOJAIBIIOMY YCKJIATHIOE iX poOoTy,
MPHU3BOIUTH 10 KOHQIIIKTIB 1 CyoBuX criopiB. [Ipu mbomy, y cydacHil opuandHii
JiTepaTypi HeMae KOMIUIEKCHOTO IOCITI/DKEHHS MPaBOBUX HACIHIJIKIB BU3HAHHS
YCTaHOBYHX JIOKyMEHTIB IOPUANYHIX 0Ci0 (iX 00’€HaHb) HEIIHCHUM.
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AHani3 ocTtaHHix nociigkenb. [[UTaHHS MIOAO MOHSATTS, MPAaBOBOI MPUPOIU Ta
MPABOBUX HACHIJKIB BU3HAHHS HEMIMCHUMH YCTAaHOBYMX JOKYMEHTIB IOPHIUYHUX
oci6 Ta iX 00’emHaHb OOCTIKYBAJIMCS Yy Mpalsgx 0araTbox BYEHHUX, 30KpeMa,
A. AnronoBoi, B. Koccaka, B. Iletpenka, 1. Cnmacubo-®@ateeBoi, B. TaTpkoBa Ta
OaraTrox iHImMX. He 3Bakaroun Ha 11, HOCIIHKEHHS 1i€l MPOOIeMaTHKH B yMOBax
pedhopMyBaHHS BITIM3HIHOTO 3aKOHOIABCTBA JIOCI 3aJTUIIAETHCS aKTYaTbHUM.

IloctanoBka 3aBaaHHs. METOIO CTaTTi € 3OIHCHEHHS TEOPETUIHOTO aHAJI3y
OKPEMHUX AaCIEKTIB BHU3HAHHS YCTAHOBYMX JAOKYMEHTIB IOPHIUYHHUX OCi0 Ta ix
00’eTHaHb HEIIMCHUMHU Ha OCHOBI YMHHOI'O 3aKOHOJABCTBA YKpaiHH, a TaKOX 00-
IPYHTYBaHHS aBTOPCHKOI MO3MIIII 1100 HEOOXiTHOCTI BJJOCKOHAJICHHS MTPaBOBOTO
perymoBaHHA y Lilt chepi.

Buxnan ocHOBHOro matepiaty. 3riJlHO 3 HOpMaMy YUHHOTO 3aKOHOZAABCTBa YKpai-
HU: YCTaHOBYMM JOKYMEHTOM TOBAapHCTBA € 3aTBEPIKCHUI YYaCHHUKAMU CTATyT
a00 3aCHOBHHUIIBKUI TOTOBIp MK YIaCHHKAMHU, SKITO iHIIE HE BCTAHOBJICHO 3aKO-
HOM; YCTaHOBa CTBOPIOETHCSI Ha MIIACTaBl 1HAMBITyaJbHOTO ab0 CHUTBHOTO yCTa-
HOBYOI'0 aKTa, CKJIaJICHOI'O 3aCHOBHUKOM (3aCHOBHHMKAMHU); SIKIIIO KOMaHIUTHE TO-
BapUCTBO CTBOPIOETHCS OJTHIM MOBHUM YYaCHHUKOM, TO YCTAHOBYMM JOKYMEHTOM €
0JTHOO0Cc000Ba 3asBa (MEMOPaHIYM), sIKa MICTUTh YCi BiJOMOCTi, BCTAHOBIICHI I1i€10
CTaTTer0 Uil KOMAaHAWTHOTO TOBApHCTBA; FOCHOAAPCHKI 00’ €THAHHS JiIOTh HA OC-
HOBi yCT@HOBYOT'O JIOTOBOPY Ta/ab0 CTaTyTy, KW 3aTBEPIKYETHCS X 3aCHOBHU-
KaMy; Aep:kaBHe (KOMYHaNbHE) TOCIoapchke 00’ €THaHHS Ji€ Ha OCHOBI pilIEHHS
Ipo MOro yTBOPEHHs Ta CTaTyTy, SIKMM 3aTBEPIUKYETHCS OpPraHoOM, L0 HPUIHAB
pillIeHHs PO YTBOPEHHS 00’ € IHAHHSA 1 T. 1.

Sk BUIUIMBAE 31 3MicTy peKoMeHarii Brmoro rocromapeskoro cyay Ykpaitu'
3aTBEPKEHHS YCTAaHOBYOTO JOKYMEHTA € HEOOX1THOIO JIi€I0 y MPOoIleci CTBOPEHHS
FOPUIUIHOI 0COOH.

3rinao 3 m. 14 llocranoBu Ilmenymy BepxoBuoro Cymy VYkpainum «IIpo
MPAKTHKY PO3IIIAAY CyldamH KopropaTHBHHX cropiB» Ne 13 Bix 24.10.2008, mpu
BUPILICHH] CHIOPIB PO BU3HAHHS YCTaHOBYMX JOKYMEHTIB HEAIHCHUMHU TOCTIOAAp-
CBKUM CyJaM HEOOXiJHO pO3MEKOBYBAaTH MPABOBY MPHUPOLY CTaTyTy Ta YCTaHOB-
4oro (3aCHOBHHIILKOTO) JOTOBOPY. 30KpeMa, IpH BUPIMICHHI CHOPIB IOAO
BHU3HAHHS CTaTyTy HEAIWCHHUM HE 3aCTOCOBYIOTHCS HOPMH, SIKi PErIaMEHTYIOTh
HEIIMCHICTD HpaBquHiB2 .

' TIpo mesKi NUTaHHS NPAKTHKH BHPILICHHS CIOPIB, IO BUHUKAKTH 3 KOPHOPATHBHHEX BiIHOCHH:
[Mocranoga ITnenymy Buioro rocnonapeskoro cyay Ykpainu [Teker] Big 25 motoro 2016 p. Ne 4 //
[Enextponnuii pecypc]. — Pexxum noctymy: <http://www.arbitr.gov.ua/files/pages/ppVGSU_250220
16_4.pdf>

2 [po mpakTHKy poO3rIsly CylaMi KOpIOpaTHBHHX cropis: Ilocramosa Ilnenymy Bepxosmoro
Cyny Ykpainu [Texcr] Bix 24 sxoBTHs 2008 p. Ne 13 // Bicauk BepxoBnoro cyny Ykpainu. — 2008. —
Ne 11.
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Ha nymky B. C. IleTtpenka, 3aCHOBHUIIBKHIA JOTOBIp 1 cTaTyT cy0’ekTa roc-
MOJApIOBAaHHA € KOPHOPAaTHBHHMH IPAaBOUYMHAMH, B PE3yJbTaTi BUMHEHHS SKUX
3’SIBIAETHCA HOBUM Cy0’€KT TpaBa, SIKUM He MpUiiMaB y4acTi y iXHbOMY BUMHEHHI,
OJIHAK CTa€ TOBHONPABHUM YYaCHHKOM KOPIIOPATHBHUX IMPaBOBITHOCHH, IO BH-
HUKAIOTh MiX 3aCHOBHHKAaMH, Cy0’€KTOM TOCIOJApIOBaHHA i Cy0’ €KTaMu, sIKi BHU-
KOHYIOTh ByHKIII iforo oprauis’. CBoeto ueproto, B. I. TaTbKoB BKa3ye, 1o HE0O-
X1JTHO BpaXxOBYBATH BiJIMIHHOCTI yCTAaHOBYOTO JOTOBOPY aKITIOHEPHOTO TOBAPHUCTBA
SIK YTOJ 1 SIK JIOKAJILHOTO HOPMATHUBHOTO aKTy: YCTAHOBUYHUI OTOBIP aKI[iOHEPHO-
rO TOBapUCTBA SIK yroja — e MiJUIeTNIui epKaBHId peecTpallii IpaBOYMH ABOX i
OlnbIIe 0cid MPO CTBOPEHHSI aKI[IOHEPHOTO TOBAPHCTBA i BU3HAYEHHS HOTO MpaBo-
BOTO CTaTyCy; YCTaHOBUHMH JOTOBIp SIK JIOKATFHUI HOPMATUBHUM aKT — 1€ OJAWH i3
YCTaHOBYMX JOKYMEHTIB aKI[IOHEPHOTO TOBAPUCTBA, PErJIaMEHTYIOUHH BHYTPILIHI
BiITHOCHHH B aKL[IOHEPHOMY TOBapHUCTBI.

Jnis BU3HAuYEHHS TiJCTAaB BU3HAHHS YCTAHOBYMX JOKYMEHTIB HEIIHCHUMH
ciig kepyBartuch 1. 2 4. 1 cr. 110 LusineHoro xoaekcy Ykpainu (mami — LK Ykpai-
HE)’, TOGTO MICTABAMHU Ui BUSHAHHS YCTAHOBYMX TOKYMCHTIB HEIifCHHMH 3a
MT030BOM yYacHHKA IOPUANYHOT 0COOM a00 BIIIOBIAHOTO OPTaHy JIep>KaBHOI BIIAIH
€, 30KpeMa, JOMyIIeH] IpH ii CTBOPEHHI MOPYIIEHHs, IKi He MOKHA yCYHYTH. Ta-
KOIO MiICTaBOl0, HA AYMKY Buimoro rocrnojgapchkoro cyny YKpaiHH, MOXe OyTH
BIJICYTHICTh B YCTAaHOBYHMX JOKYMEHTaX THX BiJOMOCTEH, SIKi 3TiHO i3 3aKOHOM
MMOBUHHI 000B’I3KOBO B HUX MICTUTHCS. JIaHMMH BIJOMOCTSIMH BiATIOBIIHO 70 CTa-
tel 88, 120, 134, 143, 151, 154 LK VYkpaiuu, ct.cT. 57, 82 ['ocnogapcbkoro koze-
kcy Yipainu (mani — K Ykpaian)®, cr.ct. 4, 51, 65, 67, 76 3akony Yxpainu «IIpo
rocroapchki ToBapucTBay , cT. 13 3akony Ykpainu «IIpo akiioHepHi ToBapucT-
Ba»® € BiZOMOCTI PO BHUJI TOBAPHCTBA, MPEAMET 1 [Tl HOTo AiSUTBHOCTI, CKIIa] 3a-
CHOBHHUKIB Ta YYaCHHUKIB, HANMCHYBAaHHsI Ta MIiCIIC3HAXOHKCHHS, PO3MIp Ta TOPsI-
JIOK YTBOPEHHSI CTAaTyTHOTO (CKIAACHOTO) KamiTaly, MOPSIOK PO3IMOAUTY TIPHOYT-
KiB Ta 30MTKiB, CKJIa]] Ta KOMIIETCHIIIIO OpTaHiB TOBAPHCTBA Ta MOPIIOK MPUHHATTS
HUMH DillIeHb, BKJIIOYAIOUH IEPENiK MMUTaHb, M0 SKUX HeoOXiHa KBamidikoBaHa

3 MNerpenko B. C. YcTaHOBU] TOKYMEHTH CY0’€KTiB TOCIIOAPIOBAHHSA: IHC... KAHI. FOPHA. HAYK:
12.00.04 [Tekcr] / B. C. Ilerpenko; IH-T exon.-npaB. gocmimk. HAH Ykpainu. — doneusk, 2006. —
211¢c.—C.9.

* Tatekos B. I. [IpaBoBa mpupoa, CKIaZ i 3MIiCT YCTAHOBYHX JOKYMEHTIB aKIIOHEPHOTO TOBAPH-
ctBa: aBroped. muc. ... kaua. opua. Hayk: 12.00.04 [Tekct] / B. I. TatbkoB; HAH Vkpainu. Ia-T
eKOH.-TIpaB. pociimk. — JJonerpk, 2003. —20 ¢c. — C. 5.

3 LuBinbHuii konekc Yipainu [Texer] Bix 16 ciuns 2003 p. Ne 435-1V // Bizomocti BepxosHoi
Panu Ykpainu Big 03.10.2003. — 2003. — Ne 40. — Cr. 356.

® Mocriomapeskuii koneke Yipainn [Teker] Bin 16 ciunst 2003 p. Ne 436-1V // Bigomocti Bepxos-
Hoi Pamn Ykpainu Bin 02.05.2003. — 2003. — Ne 18. — Cr. 144.

" Ipo rocromapebki Tosapuctsa [Tekcr]: 3akon Yipainu Ne 1576-XI1I ig 19.09.91 // Binomocri
Bepxosnoi Pagu Ykpainu Bix 03.12.1991. — 1991. — Ne 49. — Cr. 682.

8 Ipo akmionepri Toapucta [Teker]: 3axon Yipainn Ne 514-VI Bix 17.09.2008 // Bizomocri
BepxosHnoi Pagn Ykpainu Bix 19.12.2008. — 2008. — Ne Ne 50-51. — Cr. 384.
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OUTBILICTD TOJNOCIB, TOPAJOK BHECEHHS 3MiH 10 YCTAaHOBYMX JOKYMEHTIB Ta MOps-
JIOK JIIKBi/aIlii i peoprasizaiiii TOBapUCTBA, a TAKOK:

— 7151 aKIIOHEPHUX TOBApUCTB — THIT TOBAPUCTBA; PO3MIp PE3EPBHOIO Karli-
Tany y pasi Woro opMyBaHHS; HOMIHAIBHY BapTICTh 1 3araibHy KiNBKICTh aKIIiid,
KUTBKICTh KOXKHOTO THITY PO3MIIIIEHHX TOBAPUCTBOM aKIlid, Y TOMY YHCIi KiTbKICTh
KOXKHOTO KJIacy TPUBUICHOBAHUX aKIii y pa3i pO3MIIICHHS MPHUBIICHOBAHUX aK-
Iiid, a TAKOXXK HACIIIKA HEBUKOHAHHS 3000B’S3aHb 3 BHKYILY aKIliif; po3Mip IUBI-
JIEHIIB 3a MPUBIICHOBAaHUMU aKI[iIMH KOJKHOTO KJIacy B pa3si IX pO3MiIlleHHS TOBa-
PHUCTBOM; YMOBH Ta MOPSIOK KOHBEPTAIil MPUBIICHOBAaHKUX aKIIii IEBHOTO KIacy y
IpOoCTi aKiii TOBaprCTBa YK Y NMPHUBUICHOBaHI akIlii 1HIIOrO KJacy y pasi po3mi-
IICHHs MPUBUICHOBAaHMX aKLiii; MpaBa akLiOHEPIB — BIACHUKIB MpPUBiIEHOBaHUX
aKIiil KOXKHOTO KJIacy y pasi po3MillleHHs! IPUBiIeHOBaHUX aKIliif; HASBHICTh Hepe-
B)XKHOTO TIpaBa aKI[iOHEpiB MPUBATHOTO TOBApUCTBA HA MPHUIOAHHS aKLii LbOTO
TOBAPHCTRA, SIKi TIPOTIOHYIOTHCS X BIACHUKOM JI0 TPOJIAXy TPeTiii 0co0i, Ta mopsi-
JIOK Horo peaizallii abo BiICyTHICTh TAKOTO MpaBa; MOPSIOK MOBiIOMJICHHS aKI[io-
HEpiB MO BHIUIATY JMBIJICHIIB; MOPSJOK CKIMKAHHS Ta MPOBEJCHHS 3arajbHUX
300piB; KOMIIETCHIIIO 3araJbHUX 300piB; CIIOCIO TMOBITOMIICHHS aKITIOHEPIB MPO
MIPOBEICHHS 3arajJbHUX 300piB Ta MPO 3MIiHU Y MOPAIKY ACHHOMY 3arajlbHUX 300-
piB; CKJIaj OpraHiB TOBApUCTBA Ta iX KOMIIETEHIIiIO, TOPSIIOK YTBOPCHHS, OOpaHHS
1 BIAKIIMKAHHS 1X WICHIB Ta NMPUUHATTA HUMHU PIillIeHb, a TaKOX IMOPSIOK 3MiHH
CKJIaJy OpraHiB TOBapHCTBA Ta X KOMIIETEHIT; MOPSIOK BHECEHHS 3MiH JO CTaTy-
Ty; NOPSIOK MIPUIIMHEHHS TOBApUCTBA;

— U1 TOBAPHUCTB 3 OOMEKEHOIO Ta 3 JIOJIaTKOBOK BIJAIMOBITATBHICTIO — PO3-
Mip YacTOK KOXKHOTO 3 YYaCHHUKIB, PO3Mip, CKIIaJ Ta MOPSAJAOK BHECCHHS HUMHU
BKIIAZIB, PO3Mip i OpsAAOK (hopMyBaHHs pe3epBHOTO (OHIY, MOPAIOK MepeIaHHs
(mepexomy) 4acTOK y CTaTyTHOMY KaIliTali Ta TPaHWUYHUH pO3Mip BiIITOBITAITBHOC-
Ti YIaCHHKIB TOBApPHUCTBA 3 JOAATKOBOIO BiIITOBIJAIbHICTIO;

— JUIS TIOBHUX TOBapHCTB — PO3MIp YaCTKH KOKHOTO 3 YYaCHHUKIB, pO3MIp,
CKJIaJ] Ta MOPSAO0K BHECEHHSI BKIIAiB, POpPMY X y4acTi y clipaBaX TOBapUCTBA;

— JUTSl KOMaHJIMTHAX TOBAPUCTB — PO3Mip YACTOK KOKHOTO 3 YYaCHHUKIB 3
MOBHOIO BiNOBIJaNBHICTIO, PO3MIp, CKiIad 1 MOPSIOK BHECEHHS HUMH BKIAJIB,
¢dopMy iX ydacTi y cmpaBax TOBapHCTBa, CyKyHHHH pO3Mip YacTOK BKJIaJHHKIB
KOMaHJIUTHOTO TOBapPHUCTBA. PO3MIp, CKIIaJ i MOPSI0K BHECEHHS HUMH BKJIaIiB.

[NopiBHIOIOUH 13 3apyOiXKHUM TOCBIZIOM, BapTO BKA3aTH, IO TS TPUKIAIY 32
3aKOHOJ]ABCTBOM BenmkoOpuTaHii, cTarTi acomiallii € TOJIOBHIM YCTaHOBYMM JIOKY-
MeHaToM. CTarTi acomiartii i JesKi BUAW PillleHh Y YTOJ YYACHUKIB POPMYIOTH KOM-
IUIEKT CTATYyTHUX MOKYMEHTiB KommaHsii. Korii BCix ycTaHOBUMX MOKYMEHTIB Hama-
FOTh JI0 JePKaBHOTO PEECTPy KOMIMaHii. Y pasi BiICYTHOCTI BIIACHHX YCTAHOBYHX
JOKyMEHTIB KOMIIaHisl BIIPaBi KOPHCTYBATUCSI MOJCTHHUMH TpaBHIaMH. 3aCHOBHHU-
KW KOMIIaHii MOXXYTh BKIIIOUUTH JI0 YCTaHOBYMX JIOKYMEHTIB TiJIbKH Ti ITOJIOXKEHHS,
SIKI BIIPI3HSIOTBCS Biag MonensHUX. [Ipu 11bOMY, 3HaYEHHsSI YCTaHOBYOTO JIOTOBOPY
Ha0araro 3HWKCHA B TIOPIBHSHHI 3 MOMEPEHBOI0 BEPCIEr0 3aKOHY: TEep JOCTaTHHO
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BKa31BKH, III0 3aCHOBHUKHU 02)KarOTh CTBOPUTU KOMIIaHI0, CTABIIH 1i y4acHUKaMHu (y
BUNAJKy KOMIIaHii 3 aKIiOHEPHUM KamiTajJoM — OTPHMABIIM NPUHAHMHI MO OAHIH
akuii). YcTaHoBYMH JOTOBIp € IHCTPYMEHTOM CTBOPEHHS KOMIIaHii, a He OCHOBOIO il
nisutbHOCTI. [loHenaBHa BayKIMBOIO (DYHKIIEIO YCTAHOBYOTO JIOTOBOPY Oyiia BH3HA-
YeHHS I[iJIel MisuTbHOCTI Kommanii. Ha manuii yac iX MOKHA BKa3aTh B CTaTTSAX aco-
mmiarii, omHak 3akoH OJHO3HAYHO BKa3ye, IO yrojia KOMITaHii He MOXe OyTH OCKap-
JKeHa Ha TIiACTaBi OOMEKEHb, IO MICTATHCS B YCTAHOBYHMX JTOKYMEHTaX KOMIIaHii.
bimee Toro, yroma 3 1oOpOCOBICHOIO TPETHOIO 0COO0I0 HEe MOXKe OyTH OCKapikeHa 1
Ha TIJICTaBi OOMEXEHb MOBHOBKEHb JUPEKTOPIB, IO MICTATHCS B YCTAHOBUOMY
JIOKyMeHTi. TakuM YMHOM, BIJICYTHICTH OOMEXEHb AISUTLHOCTI KOMIIaHii B ii ycTa-
HOBYMX JIOKYMEHTaX 3HAMCHYE CKaCyBaHHS TPAJUIIHHOTO MPUHIIUITY CIHEIialbHOI
TPaBO3ATHOCTI FOPHANYHUX 0ci6 ultra vires y BemukobpuTanii'.

Kpim TOrO, BiAMOBITHO 10 OPUTAHCHKOTO 3aKOHOJABCTBA, KOMIIAHIS HE MO-
ke paTH(iKyBaTH YK NMPUHHATH KOHTPAKT YKIaJeHUH nepea i inkoprnopaiiero. Ha
BiMiHY Bix 1poro, cynu Cromyuenux lllTatiB AMeprku € OibI MoOIaKITHBUMHE.
BoHM O0TpUMYIOTECS TOUKH 30Dy, O KOHTPAKT YKIAJCHUH Tepe]] IHKOPIOpaIiero
€ BiIKPHTOIO IPOTMO3HIIIEIO IS AKIENTy KOMIaHi€ero'’.

Binrak, y BenmukoOpuTaHii 3MiCT yCTaHOBYOTO JOTOBOPY 1 HOTO YMOB, He3a-
JISKHO BiJl TIOPSIKY WOTO YKIIaJCHHS, IIOBHHHI BiJIIOBIaTH 3pa3KaM, HABEJCHUM Y
HOPMATUBHHX IMPABMJIAX; MPOTE, IX IMOJOKEHHS € YAHHUMH HaBiTh SIKIIO BOHH ic-
TOTHO BiJIPi3HAIOTHCS Bijl TAKUX 3pa3KiB uM cymepeyats imM''. AMepMKAHCEKI BUeHi
BUCJIOBUJIMCS PO «IPUHAHICTBY PO3MNIAJATH CTAaTYT aKI[iOHEPHOT'O TOBAPUCTBA
sk oroBip'”. PO3BUTOK IOTOBIpHOI TEOpil CTATYTy KOpIIOpalili IPU3BIB 10 TBEp-
JOKSHHS TIPO YUHHICTH IOTOBOPY HA TPHOX PI3HUX PIBHSAX: MIXK IITATOM i KOpIOpa-
Ii€10, MI’K KOPITOPAITI€o Ta ii aKI[iOHepaMHu i MiK CaMUMHU aKLIiOHepaMI/I13.

[Ipu mromy, B YKpaiHi Takoxk mepeadadeHo, mo rocrmogapchka opraHizaltis
MOXKE CTBOPIOBATHCS Ta MISTH HA ITJCTaBi MOAEIHLHOTO CTAaTyTy, 3aTBEPKEHOTO
Kabinerom MinicTpiB YkpaiHu, IO MiCiHs HOTro TPHHHATTS YYaCHHKAMH CTae
YCTaHOBYHMM JIOKYMEHTOM. BosHOYac, 3 HAalIoO1 TOYKH 30pY JOUUIBHO 3aKOHOJABYO
3aKpiNUTH B YKpaiHi MOMKIJIMBICTh TAKOX 3aCHOBHUKAM IOPHIUYHHUX OCI0 BKIIOUa-
TH JIO 1X CTaTyTiB TUILKHU Ti MOJIOKEHHS, SKi BIPI3HIIOTHCS BiJl MOJICIEHUX.

VY 1opuIUYHIN JTITEpaTypi 3a3HAYAETHCS, 10 Y 3B 53Ky 3 HEMIWCHICTIO yCTa-
HOBYMX JOKYMEHTIB, IO-TI€pIIe, BUHUKAE HETIOPO3YMIHHS 3 TUM, SIK OYTH 3 MPaBo-
YHHAMH, [0 YKIAJATHCS IOPUIUUYHOI0 0COO0I0 B TIPOMIXKOK YaCy IMiCNIs BU3HAHHS

% AHTOHOBA A. BemiKOOPHTAHKS: HOBBIH 3aKOH O KOMMAHMSX. OCHOBHBIC HOBEIUTH, PAKTHKA MPH-
munenus [Tekcr] / AnHa AHtoHOBa // [Enextponnuii pecypc]. — Pexxum moctymy: https://gsl.org/
ru/press-center/press/

1 Smith&Keenan’s Law for Business [Texcr] / Seventh edition by Denis Keenan, 1987, Pitman
Publishing. — P. 438.

! Gaiman v National Association for Mental Health [Texct] [1971] Ch 317, [1970] 2 All ER 362.

"2 Vuneam 3. Baraep. Kopropawuu u nennsie 6ymaru 1o npasy Poccun u CIIA [Texer] / V-
sam 3. batnep. — M., 1997. — C. 34.

1 Tam xe. — C. 26.

Wroctawsko-Lwowskie Zeszyty Prawnicze 6, 2015
© for this edition by CNS



234 HOpii KOpkeBmny

CylloM 11 yCTaHOBYHMX JOKYMCHTIB HEMIMCHUMH, aJ[)KC BOHA MPOJIOBXKYE iCHYBaTH,
JIOKH HE BUKIIOYCHA 3 JICPKABHOTO PEECTPY, a 3HAYUTHh — MOXKE YKJIaJIaTH MPaBO-
YHHU; T0-APYyTre, UM IIe TATHE 32 COOOK HEMIMCHICTH JOTOBOPIB, SKi YKIAAATUC
TaKoOI HOPUIUYHOI OCO0OI 3 MOMEHTY ii CTBOpPEHHS, MOCHJIAIOYUCh Ha 4. |
cr. 216 LIK YKpa’l'HHM. Bigmosigao mo 4. 1 cr. 638 LIK Ykpainu, gorosip € ykia-
JIEHUM, SKITIO CTOPOHHM B HAJICXKHIH QopMiI ITOCATIM 3rod 3 YCiX ICTOTHHX YMOB
nmoroBopy. OTXe, SKIO 3alHC PO JACPKABHY PEECTPAIlii0 IOPUANIHOT 0COOU BH-
3HaHO HEAIMCHUM YW BU3HAHO HENIWHWMH ii YCTAHOBYI TOKYMEHTH, ITiJl Yac yKia-
JICHHSI OCTIOPIOBaHUX JOTOBOPIB OYB BIZICYTHIH Cy0’€KT IpaBa — CTOPOHA JOTOBO-
Py, a TOMY Takui JOTOBIp HE € HEIHCHUM, a — HeyKiIafaeHuM. CIiaytouu I Jiori-
I[i, MAalOTh 3aCTOCOBYBAaTUCS HE MpaBwia HemilicHocTi, a Hopmu [maBu 83 LK
VYxpainu. [Ipote, sikimo Buxoautu 3i 3micty Hopmu cT. 91 LUK Ykpainu, sixa nepen-
Oauae, MO0 IMBUIbHA MPABO3JIATHICTh IOPUIUYHOI OCOOM BUHHUKAE 3 MOMEHTY il
CTBOPEHHS 1 NMIPUIHHSAETHCS 3 THS BHECEHHS JIO0 €IMHOTO JIEPIKAaBHOTO PEECTPY 3a-
MUCY Tpo 11 MPUNMHEHHS, MiJCTaB BBa)XKaTH BiJIMOBIHI OTOBOPH HEYKIAJACHUMHU
(um HemificHWMH), Ha HaIly TyMKY, Bce X Hemae. Pa3oM 3 THM, IO CTOCYETHCS
MPaBOYHHIB, IO YKIAJCHI IOPUIUTHOIO 0COO00 B MPOMIKOK Jacy IicIIsT BU3HAHHS
cynoMm ii yCTaHOBUMX NOKYMEHTIB HEIIHCHUMH i 10 MOMEHTY BUKJIIOUYEHHS 3 €11~
HOT'O JIEPKABHOTO PEECTPY FOPUANIHUX OCi0, PI3UUHUX OCIO-ITiIIPUEMIIIB Ta TPO-
MaJICbKuX (POpMyBaHb, BBKAEMO IO MTPH HAJaHHI IM MPaBOBOI OIIHKH CJiJl BUXO-
JUTH 13 ToOro, 110 3TigHo 3 4.4 cT. 105 LUK Ykpainu, g0 xomicii 3 mpuIuHEHHS
IOpUONYHOI 0co0M (JMiKBimamiiiHoi Komicii) abo nikBigatopa 3 MOMEHTY NpHU3Ha-
YCHHS MEePEXOMAATh MOBHOBAKEHHS 100 YIPABIIHHS CIpaBaMH IOPHIUYHOI OCO-
0u. | BUKIIFOUHO TOJIOBa KOMICIi, ii WieHn abo JIiKBiIaTOp FOPUAUIHOI OCOOU TIpeI-
CTaBJIAIOTH 11 y BIIHOCHHAX 3 TPETIMH O0CcO0aMU Ta BUCTYMAIOTh y CYIi BiJ iMeHi
IOPUANYIHOI 0c00H, SIKa TPUITHHSIETHCS.

Y HayKOBHIX JpKepellaX BHCIOBIIOBAIMCS MPOMO3WIIIi PO JTOAATKOBE BCTa-
HOBJICHHSI CIIEIliabHIX HACIIIKIB HEAIHCHOCTI YCTAHOBYMX JTOKYMEHTIB aKIliOHEp-
HOT'O TOBapUCTBA — IPUMYIIECHHS JI0 YKJIAJAaHHS YCTaHOBUOTO JIOTOBOPY HAJICIKHUM
YMHOM 1 TIPUBE/ICHHS YCTAaHOBYMX JOKYMEHTIB y HaJIKHUH CTaH, SKIIO 1€ HeoO-
XiHO i 3a0€3MeYeHHS MPABOBOI'O TOCIIOAAPCHKOTO MOPSIIKY, 1 BUSHAHHS yCTa-
HOBYMX JIOKYMEHTIB JIIHCHUMHU Y pa3i MpUBEICHHS IX y HaNexHui ctad. KpiM 11p0-
ro, iCHy€e TPOMO3HIliS IIOJ0 CHEI[aIbHOTO PETYJIOBAHHS HACHIJKIB HEIIHCHOCTI
YCTaHOBYHX JTOKYMEHTIB CTOCOBHO TPaBOBOi JOJi YKIQIEHUX y XOIi MisIIBHOCTI
yrox, a came, Ha nyMKy B. I. TaTbkoBa, TOIITFHO BCTAHOBUTH, 110 BU3HAHHS yCTa-
HOBYMX OKYMEHTIB HEIIHCHUMHU caMe o co0i He TSITHE HEeIiHCHOCTI yroJ, BUNHE-
HUX JI0 BU3HAHHS YCTAHOBYHX JOKYMEHTIB HeiHCHAMH ",

4 Cracubo-®areesa I B. Cripui muranns megificmocti npasounnis [Texcr] / L B. CracuGo-
dareepa // Bicuuk Akanemii npaBoBux Hayk Ykpainu. —2007. — Ne 3 (50).— C. 95-106.

'S Tarpkos B. I. IIpaBoBa npupoaa, CKIad i 3MIiCT yCTAHOBYMX IOKYMEHTIiB aKIiOHEPHOTO TOBA-
puctBa: aBroped. auc. ... kKaua. opua. Hayk: 12.00.04 [Texcr] / B. 1. TatekoB; HAH Vkpainu. In-T
€KOH.-TIpaB. gaocuimxk. — Jloremsk, 2003. —20 c. — C. 7.
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3rigHo 3 cT. 11 [lepmioi qupexkrtuBu 68/151/€EC Pagu €Bponeiicbkux Cris-
ToBapucTB «[Ipo KoopAMHAIlIFO TapaHTIH (3aCTEPEKHUX 3aX0IB), IKi BUMArarOThCs
KpaiHaMU-4JICHAMH BiJl KOMITaHili B paMKaX KOHTEKCTy apyroro abdsamy Crarti 58
JoroBopy IIst 3aXKMCTy iHTEpECiB WISHIB Ta iHITNX 3 MEPCIEKTHBOI 3POOUTH TaKi
rapanTii 0HAKOBUMH B ychoMy CriBTOBapHCTBi» Bix 9 Gepesmst 1968 poky'® 3ako-
HU KpaiH-wWIEHIB MOXXYTh HE TIepen0davyaTi HEAIHCHICTh KOMIIaHii y BHUMaaKaX Bil-
MIHHHX BiJl HACTYITHHX:

(1) memiiicHICTH KOMITaHIi TOBMHHA OTOJIONIYBATHCH PIICHHAM CYIy, IO i€
BIJIITOBITHO JTO HOPM CTaTyTHOTO TIPaBa;

(2) HenilicHICTh KOMITaHIT MOXE OTOJIONTYBATHUCH JIUIIE 338 HACTYITHUMH TPH-
YHHAMU:

(a) )KOZICH TOKYMEHT TIPO 3aCHYBaHHS He OyB BUKOHAaHMM, a00 MpaBmiia mpe-
BEHTHUBHOT'O KOHTPOJIIO Y¥ BUMOTH CTOCOBHO IOPUINYHHUX (POPMALHOCTEH HE OYyITU
JIOTPUIMaHi;

(0) iy koMITaHii € He3aKOHHUMH a00 MPOTUIICKHUMH CYCHIUTBHIN TOMITHIIL;

(B) TOKyMEHT TIpO 3acHyBaHHS a00 ycTaB HE BKa3ye Ha3By KOMIMaHil, KiJlb-
KICTh IHOWBITyaJIbHUX IMANMACAHAX KalliTalliB, 3arajbHy CyMy IiIIMHMCAHOTO Kalli-
Taxy abo misiel KoMIaHii;

(T) HE3MOTa JOTPUMATHUCH TIOJIOKEHb HAIIOHAJBHOTO 3aKOHOJABCTBA CTO-
COBHO MIHIMaJILHOTO PO3MIpY KariTajy, 10 Mae OyTH OIUIAYCHUM;

(1) oOMerxeHa JTi€3aTHICTh BCiX YICHIB-3aCHOBHHUKIB,;

() mopylIeHHs HaIliOHAIBHOTO 3aKOHOJIABCTBA, 110 PETYIIIOE MisIBHICTD J1a-
HOI KOMIIaHii, KOJIU KUIBKICTh 4WICHIB-3aCHOBHHUKIB € MEHIIIOI0 3a Ba. OKpeMo Bij
BHIIE3TaJaHuX MiJACTaB HeMIMCHOCTI KOMIIaHil, OCTaHHSA He MiAnazac He Mg sKi
IHII TPUYUHY HEiICHYBaHHS, MIOBHOI Y MOPIBHSUIBHOI HEIHCHOCTI a00 3asBH TPO
HeifcHICTh. HemiiCHICTh CipUYIMHSE JTIKBITAIiI0 KOMITaHii, Tak K€ K 1 3aKPUTTSI.

HeniticHicTs He BIUIMBa€ Ha MIWCHICTH OYIb-SKHX 3000B’s3aHb, B3SATHX Ha
cebe KOMITaHI€l0 UM pa30oM 3 KOMITaHI€I0, 1 He Ma€ 3aIoIif0BaTH KON HACTiIKaM
JIKBimaIii koMmaHii. 3aKOHH KOXHOI KpaiHU-YJIeHa MOXYTh MICTUTH TMOJIOKEHHS
PO HACJIAKK HEIIHCHOCTI KOMITaHii JJis 11 YCHIB, a BIACHUKM aKIild KariTary
3aJTUINAIOTHCS 3000B’SI3aHUMH OILIATHTH KaIiTall, HA SIKUM BOHU JOMOBWJIKCH ITiJI-
MUCATHCH, aJI¢ 11I¢ HE OTUIATHUIIH.

[Ipu upomy, y3romxeHHs mpaBa kommaHid y Mexax €C Oylo MOKIMKaHE
CIIpUATH €KOHOMIYHIN iHTerparii Aep:kaB-wieHiB i po3novanocs B 1961 pomi 3i
CKacyBaHHSIM OOMEXEHb Ha CBOOOAY 3MiMICHEHHS MiANMPUEMHHIIBKOI JisSITBHOCTI.
MeTor0 Takoro y3roiDKCHHs Oyjia peaizallis OCHOBHHUX CBOOOJI €BPONCHCHKOTO

' [Ipo xoopauHariiio rapanTiii (3aCTEPEXKHIX 3aXO/IB), SKi BEMArarOThCS KpaiHAMI-WICHAMHE Bil
KOMIIaHill B paMKax KOHTEKCTy Jpyroro absamy Crarti 58 JloroBopy Ajst 3aXHCTy iHTEpeciB WiICHIB
Ta IHIIMX 3 IEePCHEKTUBOIO 3pPOOUTH TaKi rapaHTii ogHaKoBUMHU B ycboMy CmiBroBapuctsi [Tekcr]:
IMepmra nupextuBa 68/151/€EC Pann €Bponeiicbkux CriroBapuctB Bix 9 Gepesns 1968 p. /
Ooiuiiinmii caiit BepxoBuoi Pamm Vkpainum [Enextponnuii pecypc]. — Pexum poctymy:
http://zakon5.rada.gov.ua/laws/show/994 453/conv
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npaBa, SKUMH € CBOOOa MiIIPUEMHHUIIBKOI TisIBHOCTI, CBOOOa TIepecyBaHHs 0CiO,
TOBapiB, CBOOOIA HaJaHHs MOCIYT Ta cBO0Oa pyXy Kamitanmy. Peamizauisi BkazaHHX
cBO0O/ HEBIIPUBHO MOB’s3aHa 3 OCHOBHOIO MeTolo €Bponelchkoi CHilbHOTH, IO
noJsirac B epeKTUBHOMY (DYHKIIIOHYBaHHI BHYTPIIIHBOTO PUHKY, SIKE TapaHTY€ETHCS
(yHIaMeHTaTPHIMH CBOGOIAMH, HaIAHUMH TpoMazsaM CriinbHOTH' .

BucHoBku. BpaxoByroun BHUIIEBHKIIA/IeHE, KOHKPETH3YIOUH JEsKi MUTaHHS, BBa-
YKAEMO 3a JIOIUIBHE Y TIporieci peopMyBaHHS YMHHOTO 3aKOHOJABCTBA Y KpaiHU Ta
HAOJMKEeHHsS Horo 10 €BpONEWChKUX CTAHIAPTIB, JOIMOBHUTH MO0 MOJIOKEHHSM,
BIJIMIOBITHO JIO SIKOTO 3aCHOBHUKHU FOPUIUYHUX 0CI0, CTBOPIOIOYM IX Ha IiJCTaBi
MOJICTTPHUX CTATYyTiB, MATHMYTh MIPABO BKJIIOYATH JIO CTATYTy TLIBKH Ti MMOJIOKEH-
Hsl, SIKi BIIPI3HSAIOTHCA BiJl MoJenbHHX. KpiM IBOTO, JOAATKOBO apryMEHTYIOUH
ICHYI04Y y IOPHOUYHIH JiTepaTypi TOUKY 30pY LIOAO HACIHiAKIB HEAIHCHOCTI ycTa-
HOBUYHMX JIOKyMEHTIB, BPaXOBYIOUH CBpPOTEUCHKHIA JTIOCBI PETYIIOBAaHHS OKpeciie-
HUX MATaHb, HA HAITY TyMKY, cT. 88 LluBinbHOTO KOmekey Ykpainu HeoOXiaHO J0-
MOBHUTH 4. 4 HACTYMHOTO 3MicTy: «BHW3HAaHHA CyJOM YyCTaHOBYMX JOKYMEHTIB
FOPUIUIHOI 0COOM HEMIMNCHUMH HE BIUIMBAE HA JIHCHICTH Oyab-IKUX 3000B’s3aHb,
B3SATHX Ha cebOe I€r IOPUANIHOI 0Cc00010, K BUHUKIN 10 HaOpaHHS BiAIIOBII-
HUM CYZIOBUM PIllICHHSIM 3aKOHHOT CHJIH».
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