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Abstract: This paper will attempt to indagate the subject of business interruption insurance — an
insurance covering the lost income of a company after the occurrance of an accident or a disaster. At
first, a brief history of property insurance and the institution being examined is presented. The line of
examination is pursued further focusing on characterizing Polish business interruption insurance. The
dissertation refers especially to the following: the legal acts connected with the aforementioned insur-
ance, the objects and the subjects of it and the conditions recommended whilst signing a business in-
terruption contract. Further reflection shows the statistical data considering the popularity of this insur-
ance. Then the positive and negative aspects of the described institution are analyzed, partly illustrated
by the figures revealing the collapse of ventures after suffering damage. This study also concerns the
future of business interruption insurance, especially as long as the postulates referring to insuring
cyberspace appear. The conclusions present the de lege lata and the de lege ferenda demands of the
opponents of the recent functioning of business interruption insurance. Finally, the present work at-
tempts to offer solutions which would increase the popularity of the insurance described.

Szanse i zagrozenia zwigzane z praktycznym stosowaniem
ubezpieczenia od utraty zysku

Abstrakt: Przedmiotem artykutu jest analiza business interruption insurance — ubezpieczenia
umozliwiajgcego pokrycie utraconych zyskow przedsigbiorstwa zwigzanych z uprzednim wystapie-
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niem awarii badz katastrofy naturalnej. Na wstepie przedstawiono histori¢ ubezpieczen majatko-
wych oraz business interruption insurance. Dalsza cz¢$¢ rozwazan ma na celu scharakteryzowanie
polskich regulacji dotyczacych ubezpieczenia bgdacego przedmiotem artykulu. Oméwiono w szcze-
gblnosci: akty prawne zwiazane z business interruption insurance, jego zakres podmiotowy i przed-
miotowy oraz zalecane warunki zawarcia umowy tego ubezpieczenia. Ponadto analizie poddano
dane statystyczne zwigzane z popularno$cia business interruption insurance wérod przedsigbiorcow.
Meritum artykutu stanowi oméwienie pozytywnych i negatywnych aspektow ubezpieczenia od utra-
ty zysku, migdzy innymi poprzez odwotanie si¢ do badan obrazujacych, ile przedsigbiorstw upadto
po awarii badz katastrofie naturalnej. W artykule podj¢ta zostata roéwniez problematyka przysztosci
business interruption insurance, w szczegodlnosci w kontekscie ubezpieczania przestrzeni wirtualne;.
Konkluzja odnosi si¢ do postulatow de lege lata i de lege ferenda formutowanych przez przeciwni-
kow funkcjonowania omawianego ubezpieczenia w obecnej formie. Koncowym przedmiotem teks-
tu jest zaproponowanie rozwigzan majacych na celu zwigkszenie popularnosci business interruption
insurance wérdd przedsigbiorcow.

1. Introduction

There is a marked tendency for many entrepreneurs to be aware of the likeli-
hood of unexpected events and disasters as long as pursuing their economic ac-
tivities is concerned. It seems reasonable to assume that each accident may inflict
severe damage. Further reflection shows that its results can be seen not only in the
assets of each venture, but also in its future income. In view of this fact, it is not
unanticipated that every reasonable company owner ought to insure their busi-
ness. Yet closer observation suggests that the kind of chosen insurance is strongly
associated with the individual features of each venture and the possible dangers
involved. For instance, when the business of the entrepreneur requires constant
access to explosive materials, they had better provide their venture with fire insur-
ance. Consequently, it is widely acknowledged that flood insurance is continually
needed whilst doing business in flood risk zones. From these research results the
conclusion may be drawn that every rational entrepreneur insures their company
due to the probability of unexpected events. However, it frequently emerges that
property insurance is not sufficient.

One cannot but wonder whether most of the insurance types, undoubtedly vital
when a fire, flood or failure of the company system arises, do not cover the costs
connected with “lost income.”! Experience speaks against the assumption that
property insurance can cover all of the expenses after an accident or disaster. On
the basis of the circumstances mentioned above it is possible to conclude that the
unwillingness to cover “lost income” by fire insurance, flood insurance or similar
kinds of insurance tends to be a recurrent issue to entrepreneurs.

The appearance of the problem mentioned above resulted in several attempts
at solving it. For many years scholars aimed at improving the damage resulting

! This phrase refers to the profits which the company would make now if the unexpected event
had not happened.
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from the loss of income. Their work was intensive, especially in the late 19th cen-
tury — as soon as the number of companies and workers considerably increased.
After in-depth studies they finally proposed a seminal idea — creating a special
kind of insurance called business interruption. From that moment not only have
fixed expenses been covered, but also lost profit.> Nowadays, business interrup-
tion insurance is one of the most popular and recently frequently-used solutions
to cover the costs of “lost income” when company damage is concerned.

2. The history of business interruption insurance

One may reasonably suppose that the history of insurance does have its roots in
the development of capitalism, due to the fact that the number of companies was
constantly increasing in the last two decades of the 19th century. A more balanced
assessment might, however, suggest that although it may be implausible, some
transactions similar to an insurance contract were known even in antiquity.’> An
interesting instance of proving that insurance has existed for more than about 150
years so far are many publications referring to that subject, for example the Traité
des Assurances from 1783, written by Balthazard Marie Emérigon.*

According to the previously-mentioned statement, there is remarkable evi-
dence that insurance had existed for a long time before. However, it was not
until the late 19th century when passing insurance regulations caused a heated
debate. The main reason for the “insurance movement” was the British and the
American dispute considering the leading principles of tort law. Yet some of the
opponents of that legislation argued that insurance was needed in every society,
perceiving it as an alternative to tort law regulations. One of the first of the people
to claim this was John Jordan Upchurch, who was also the founder of the first in-
surance association.® His movement indicated the role of tort law opponents who
fought for insurance for workers in the 1880s and 1890s.

It is widely acknowledged that the “insurance movement” had a strong impact
on insurance law itself. However, historical facts speak against the assumption
that it resulted automatically in creating business interruption insurance. Firstly,
one needed to examine the practical appliance of property insurance and then dis-
cover if some legal loopholes are concerned. It was a tough task due to the fact that

2 H. Kreibich et al., “Flood precaution of companies and their ability to cope with the flood in
August 2002 in Saxony, Germany,” Water Resources Research 2007, no. 43, p. 2.

3 W.R. Vance, “The early history of insurance law,” Columbia Law Review 1908, no. 1, p. 1.

4 Ibidem, pp. 1-2.

> “Insurance movement” may be defined as the demands of a group of people who claimed that
the workers should be widely protected by the insurance law in case some accidents or disasters
appear.

6 J.F. Witt, “Toward a new history of American accident law: Classical tort law and the cooperative
first-party insurance movement,” Faculty Scholarship Series 2001, no. 396, p. 777.
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in itself, there existed a tendency to provide provisions from private insurance.’

However, most of the types of insurance did not include covering the cost of
“lost income.” Surprisingly enough, the issue of the loss of money an entrepreneur
would earn if the accident had not happened, was quickly ascertained by financial
scholars and company owners. By the same token, the history of business inter-
ruption insurance began in the late 19th century in Great Britain.® However, some
scholars claim that the beginnings of business interruption insurance can be dated
even earlier — in the late 18th century and in the beginning of the 19th century
— in Great Britain and in Germany.’ The idea was instantaneously widespread
among the United States of America and many European countries.

3. Business interruption insurance in Poland

The history of business interruption insurance in Poland is not as long as in
Western European countries or in the United States of America due to two main
historical reasons, one of them being the fact that the Polish people did not have
their own country when the “insurance movement” fought for their rights. It would
also appear that after regaining independence, during the interwar period, there was
not sufficient time for a vivid discussion about business interruption insurance. '’
This time has come in the last decade of the 20th century due to the fact that earli-
er, the corporate governance could not improve in the centrally planned economy
system!! which was developed in the Polish People’s Republic until the political
changes which started in the 1990s.

The circumstances mentioned above lead to the method of examination being
made in this dissertation, which is investigating business interruption insurance on
the basis of approximately 30 years ago, when the history of this special kind of
insurance in Poland really began.

According to the previously mentioned facts, passing regulations referring
to business interruption insurance was not the main aim for Polish legislators dur-
ing the interwar period. Yet one might with equal justice agree that even if it
had been the subject of a vivid dispute after regaining Polish independence, the

7 M. Mann, “Ruling class strategies and citizenship,” Sociology 1987, no. 3, p. 342.

8 M. Cycon, T. Jedynak, “Ubezpieczenie utraty zysku jako metoda zarzadzania ryzykiem
w dziatalnoéci gospodarczej,” Ekonomiczne Problemy Ustug 2011, no. 63, p. 305.

9 M. Kita, “Ubezpieczenia utraty zysku jako element programu ubezpieczenia przedsigbiorstwa
produkcyjnego,” Copernical Journal of Finance & Accounting 2012, no. 1, p. 82.

10 poland regained independence in 1918 (after not existing as a country for 123 years) and could
develop new economy system for only 21 years due to the fact that Second World War started in
1939.

1 C. Mesjasz, “Determinants of designing corporate governance systems in Central Eastern
Europe,” [in:] T. Baaken, J. Teczke, Managing Disruption and Destabilisation, Krakow-Miinster
2014, p. 164.
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political and economic changes would have indicated new insurance law. A brief
reflection submits a painless answer — the market in the 1930s and the market in
the 1990s were not similar.'?

The regulations considering business interruption insurance can be found
in many legal acts, for example: the Insurance Business and the Reinsurance
Activity Act!? and the Accounting Act.'# The 2nd Attachment to the Insurance
Business and the Reinsurance Activity Act mentions business interruption among
the categories of insurance connected with financial risk, which seems appro-
priate. In accordance with the legislation one might provide his company with
business interruption insurance not only if they are a legal person, but also an
organizational entity without legal personality or a natural person running a ven-
ture. However, the last group of company owners is able to insure their busi-
ness only when they keep accounting ledgers, which is their duty according to the
Accounting Act.

As mentioned before, the subject of the business interruption contract — and
also the definition of “lost income,” is the profits which the company would make
now if the unexpected event had not happened. More specifically, it refers to the
gross, not net gain. !>

While analyzing Polish business interruption insurance it is worth mentioning
that this kind of insurance is not “independent.” As a matter of fact, it can only be
valid and binding when another property insurance contract already exists. The
kinds of insurance that enable choosing business interruption insurance are as
follows: fire and other unfortunate events insurance, machine disaster insurance
and finally, agreement and assembly insurance.!® It may be thus safely con-
cluded that it is recommended to sign a property insurance contract and busi-
ness interruption insurance contract for the same period of time. It is tempting
to suggest that this solution may — at least in some cases, restrict contractual
freedom.

Although the statistical data prove that more than 50% of financial losses are
those connected with “lost income,”!” business interruption insurance is rare-
ly chosen by Polish entrepreneurs. Although being one of the varieties of the
most popular insurance covering lost profits, it is not commonly used in compari-
son with other kinds of insurance, especially that of property. The research results

12 Tbidem, p. 164.

13 The Polish original title: Ustawa o dziatalnoéci ubezpieczeniowe;j i reasekuracyjnej z dnia
11 wrzesnia 2015 roku, tekst jedn. Dz.U. z 2018 r. poz. 8 z pézn. zm.

14 The Polish original title: Ustawa o rachunkowosci z dnia 29 wrzesnia 1994 roku, tekst jedn.
Dz.U. z 2018 r. poz. 62 z pézn. zm.

15 A Szewczuk, “Business interruption: ewolucja kompleksowego programu ubezpieczeniowego
dla sektora matych i §rednich przedsigbiorstw,” Ekonomiczne Problemy Ustug 2010, no. 50, p. 526.

16 M. Kita, op. cit., p. 83.

17 R. Stempel, Ubezpieczenia inzynieryjno-techniczne, Olsztyn 2013, p. 91.
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presented by D. Gajda and T. Jurkiewicz!® show that an insignificant number of
micro, small and medium-sized companies!? signed a business interruption insur-
ance contract. The data would seem to suggest that Poland has not developed in-
surance for “lost income” that is adequately satisfying. However, while examining
the situation in other countries one may ascertain that there is a marked tendency
for a small percentage use of business interruption insurance among other types of
insurance in many enterprises worldwide.

4. The positive and negative aspects of business
interruption insurance

The line of examination needs to be pursued further, focusing especially on
the positive aspects of the aforementioned insurance which would enable an-
swering the question if some de lege lata and de lege ferenda demands referring
to business interruption insurance are required. It is also worth mentioning the
reasons why business interruption insurance is not a common insurance not only
in Poland, but also in other countries.

One of the main reasons, undoubtedly prompting the popularity of business in-
terruption insurance is the profit compensating damage as soon as a disaster or
another unexpected event in a company occurs. Research results speak against the
assumption that signing a business interruption insurance contract is unnecessary,
especially while considering the accidents happening in middle-sized and large?’
enterprises. This can be illustrated by the data according to which when an un-
expected event arises, only from 30% to 40% of financial losses of the venture
are connected with the damage itself, due to the fact that the remaining 70% or
60% are losses connected with “lost income.”?!

Let this examination above suffice to show that the perception of many entre-
preneurs is not appropriate while considering the consequences of the possible
accidents or disasters. An illustration that suggests itself is that a major number
of company owners tend to consider financial losses only connected with broken
machines or destroyed warehouses. They usually have a habit of forgetting about
the crucial issue being “lost income.” Owing to the previously mentioned lack
of knowledge, it is not surprising that only 25% of companies which managed

18 D. Gajda, T. Jurkiewicz, “Ubezpieczenia w sektorze MSP w latach 20072010 (wyniki badan
ankietowych),” Wiadomosci Ubezpieczeniowe 2010, no. 2, p. 25.

19 This classification is based on the number of people working in each company. As for the
researchers, in a venture they are maximum 9 people employed, in a small venture — between 10
and 49 and in a medium-sized venture — from 50 to 249 people.

20 A big entrepreneurship is the one that employs more than 249 workers.

21 http://www.janowski-wspolnicy.pl/ubezpieczenia-dla-biznesu/ubezpieczenia-majatkowe/#bi (acces-
sed: 14.02.2018).
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to repair the damage after an unexpected event were not looted.”> From other
ventures 45% of them failed within one year and the remaining 30% within three
years after the accident or disaster linked to their business had appeared.??

Surprisingly enough, the statistical data appears to be similar to the Polish data,
and also in companies from the United States of America. The figures reveal that
43% of the ventures suffering damage were incapable of continuing their busi-
ness and another 29% of the re-opened ones collapsed within a period of two
years.?4

However, it is common both in Polish and other societies for the wide diver-
gences obtained in terms of considering the necessity of signing business inter-
ruption insurance terms and conditions. The supporters point of view refers to the
more specific aspects of profit offered by this special kind of insurance. Take for
instance: lowering the costs of bankruptcy, bonding investment decisions or mon-
itoring the compliance of contractual provisions.?> The currently described insur-
ance can be frequently the best solution to an enterprise after suffering damage.
Consequently, business interruption insurance might also be the only remedy al-
most guaranteeing that the business will not fail as a result of an unexpected event.

Yet one may with equal justice argue that the probability of some accidents
or disasters is frequently not substantial enough to consider signing a business in-
terruption insurance contract. As a matter of fact, opponents tend to claim that
insurance covering “lost income” is very expensive. Furthermore, they demand
lowering the costs of business interruption insurance which would not deteriorate
the finances of the company not damaged by accidents or disasters. The question
is whether all options that are offered by insurers covering lost profits are over-
priced. There are several options of business interruption insurance recently avail-
able and each of the insurers usually has a rate structure different from each other.?
However, one has to be aware that there are some other insurance benefits offered,
apart from business interruption. Take for instance “Extra Expenses Coverage”
which is not only connected with the future financial situation of each company,
but also with covering physical loss.?” On the basis of the above statement it might
be predicted that business interruption insurance is not as expensive as Extra
Expenses Coverage, albeit the two mentioned before can sometimes be perceived
as the same kind of insurance. Furthermore, business interruption insurance itself

22 R. Stempel, op. cit., p. 91.

23 Thidem.

24 V. Cerullo, M.J. Cerullo, “Business continuity planning: A comprehensive approach,” Infor-
mation Systems Management 2004, no. 3, p. 70.

25 D. Mayers, C.W. Smith, “On the corporate demand for insurance,” The Journal of Busi-
ness 1982, no. 2, p. 293.

26 H. Roberts, Riley on Business Interruption Insurance, London 2011, p. 66.

27 https://www.americanbar.org/content/dam/aba/publishing/brief/tips_brief BusIncolnsCoverage.
authcheckdam.pdf (accessed: 15.02.2018).
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has many options to offer, depending especially on the insurance company chosen
by the entrepreneur. The prices can differ not only due to the venture which offers
business interruption, but also according to the size of each enterprise. It emerges
that the costs which are designed for big companies whilst selected by a small
entrepreneur might seem significant. However, by way of contrast, the same in-
surance would be appropriate for a big venture which in turn may perceive the
insurance for small company owners as not sufficient enough.

This highlights the other disadvantage of business interruption insurance,
namely the duties of the entrepreneurs connected with choosing the most suitable
insurance option. It does not refer to formal actions, especially those connected
with signing documents, but rather to the less legal perception of each contract.
From the above observations it follows that the entreprencurs are frequently dis-
satisfied with their business interruption insurance due to having chosen the in-
appropriate type of insurance for their company. Apparently, it emerges that they
do not usually ask for advice and choose the type of business interruption insur-
ance themselves. The insurance covering the costs of “lost income” requires con-
ducting several examinations before signing the contract to be relevant for each
specific company owner. More to the point, the entrepreneurs might make some
mistakes and overestimate their needs. That may be especially harmful while their
branch of business is not risky and the probability of an accident or disaster is in-
significant. Even though the observation by company owners is done correctly, it
takes time or additional costs, for instance those connected with employing some
legal or financial advisors.

5. The future of business interruption insurance

Business interruption insurance tends to be called insurance for bigger ven-
tures. It can be seen from the statistical data that the percentage of the companies
providing themselves with this insurance differs considering the size of each en-
terprise. Moreover, not only do the differences appear while comparing big and
small ventures, but also medium-sized and small company owners.?® However,
there is a marked tendency for business interruption insurance to be more popular
among Polish entrepreneurs insurance. The growth of companies deciding to sign
the contract which can enable covering “lost income” is not spectacular, but dis-
cernible. For instance, from 2006 to 2011 the popularity of business interruption
insurance increased by about 1.24%.2°

From these facts above it is possible to conclude that the insurance covering
“lost income” is likely to become more popular in the future. There are also some

28 A. Pawlowska, “Identyfikacja obszaréw dysfunkcyjnych w polisach business interruption
(BI),” Zarzgdzanie i Finanse 2013, no. 5, p. 212.
29 Tbidem.
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other problems company owners face which might be solved for instance by be-
ing covered by business interruption insurance. Take for instance the issue with cur-
taining electrical power.3? Yet the question is whether insurers would adjust the con-
ditions of the business interruption insurance contract to the needs and, especially,
the financial situation of smaller ventures. That would permit more small and micro
companies to decide to cover the costs of the possible loss of their profits. In this con-
nection, it would also have a strong impact on business interruption insurance use.

The optimistic approach stated above may be possibly deranged by the con-
stant development of technology and the appearance of new kinds of insurance.
Recently, the types widely described among scholars are those connected with
cyberspace and, more specifically — with cyber data. Yet, one might argue what
the varieties of insurance referring to computer technology have in common with
insurance covering “lost profit.” The connection is described on the level of the
transfer of data. Previously, all of the documents used to be written in paper form
and kept in filing cabinets, whilst recently more and more documents are electron-
ic.3! As a matter of fact, less protection is needed in the headquarters or the stor-
age of each company because of not keeping there as many vital paper documents
as before. Although the consequences of this issue to the popularity of business in-
terruption insurance are not perceivable yet, it is true that the amount of electronic
data is continually increasing. By the same token, there are more and more em-
ployees using computers in Poland — for instance 43% in 2012.3

The previously mentioned statement referring to the possible outcome of the
growing amount of computer data which companies use is based only on sta-
tistical data and predictable examination. It could be reasonably argued that the
types of insurance connected with cyberspace would not lower the popularity of
business interruption insurance. Moreover, it also seems wise to assume that in
the near future, more small ventures might choose to insure their lost profits due
to more beneficial offers.

6. Conclusions

The de lege lata and the de lege ferenda postulates are mentioned by both entre-
preneurs and scholars frequently and mainly refer to the two issues described below.

30 A.Z. Rose, S. Liao, G. Oladosu, “Business Interruption impacts of a terrorist attack on the
electric power system of Los Angeles: Customer resilience to a total blackout,” Risk Analysis 2007,
no. 3, p. 515.

31 A R. Willis, “Business insurance: First-party commercial property insurance and the physical
damage requirement in a computer-dominated world,” Florida State University Law Review 2010,
no. 4, p. 1006.

32 https://stat.gov.pl/cps/rde/xber/gus/nts_spolecz_inform w_polsce 10-2012.pdf (accessed:
16.02.2018).
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The first of them is the cost of business interruption insurance itself. It is be-
lieved that the amount of money spent on insurance premiums is unprofitable, es-
pecially for small ventures which are not suffering from an accident or disaster. As
stated before, the issue of paying more money is connected not only to the rate of-
fered by insurers, but also to the insufficient knowledge of company owners. The
other reason for claiming that business interruption insurance is very expensive is
confusing this special kind of insurance with other kinds of solutions, for instance
Extra Expenses Coverage.

The possible changes in the approach to business interruption insurance con-
cerning the issue mentioned above require both time and effort, especially
whilst examining the types of insurance and adjusting them to each venture.
However, meticulous observation might indeed improve the situation described.
The biggest profit would appear to be reducing the number of accidents not cov-
ered by business interruption insurance as a result of perceiving this insurance
as too expensive. In connection with the in-depth analysis of the offers of insur-
ers covering “lost income” and deciding to choose one of them, the number of
companies collapsing after damage will probably decrease. It is beyond doubt
that it would be beneficial not only for the owners of the ventures, but also for
their clients, for instance those receiving regular supplies from each company.
However, one might remember that the probability of an accident is an individ-
ual matter, connected with the specific circumstances and some of the knowledge
each entrepreneur possesses about his company is constantly needed.

This brings the deliberation to another issue mentioned by supporters
of the de lege lata and the de lege ferenda demands connected with busi-
ness interruption insurance, namely the duties of company owners as soon as the
moment of selecting insurance appears. Many entrepreneurs claim that they do not
have time to examine the option offered and even when they do, they are incap-
able of choosing the best business interruption insurance option due to their lack
of knowledge. It would appear that the best solution to that issue is to make the
insurance offers more specified, focusing especially on describing the details con-
nected with the recommendation for micro, small, medium-sized and big enter-
prises. At the same time, however, it also requires some help from the owners of
the venture, being the ones knowing their business quite well. What is needed is the
right balance between improving the insurance offers by companies offering busi-
ness interruption insurance and examining the situation of the enterprise by their
entrepreneurs.

According to scholarly opinion, the regulation which recommends signing
a property contract and business interruption insurance contract for the same per-
10od of time is a restriction of contractual freedom. However, further reflection
shows that this argument is adequate only while analyzing the aspect connected
with the duration of the insurance covering “lost income.” It does not interfere
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with the freedom to choose whether to sign a business interruption insurance con-
tract or not, nor does it force the entrepreneur to decide which kind of terms and
conditions to provide his venture with. Furthermore, the recommendation for the
insurance contracts to be signed for the same period of time enables wider pro-
tection of each company by guaranteeing that whenever an accident or disaster
occurs, lost profits would also be covered.

When these circumstances are taken into consideration, it is not surprising that
some changes need to be introduced to increase the popularity of business inter-
ruption insurance. This special kind of insurance, nowadays undervalued by many
entrepreneurs, might prevent a large number of companies from collapsing once
an accident or a disaster appears. Yet it is not to say that one might ignore the
future of business interruption insurance connected with the comparison with
other types of insurance, especially those referring to cyberspace. However, the
main aim ought to be focusing on the focal issues connected with the de lege lata
and de lege ferenda demands. It would appear that there is a strong probability that
this would have a positive impact on the future of business interruption insurance.
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